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tteiuarkabl*  Letter  from  a  Cabinet  Offleer. 

Among  the  Autographs  whish  were  con- 
tuned  in  the  book  of  autographs,  disposed 
of  at  the  Sanitary  Commission  Fair,  in 
Brooklyn,  was  one  of  Attorney  General 
Bates,  which  ought  to  be  written  in  letters 
of  gold.  Such  sound  principle  and  noble 
sentiments,  coming  from  the  very  Cabinet 
of  Mr.  Lincoln,  may  well  astonish  the 
reader.  The  doctrine  is  pure  Democratic 
doctrine,  a.ud  that  is  the  doctrine  of  the 
fathers,  and  of  all  the  great  ami  good  men 
the  country  has j roduced.  Would  that 
the  President  hiniselt  had  been  possessed. 
of  some  of  the  sound  sense  which  charac- 
terizes these  remarks  of  Mr.  Bates  !  The 
country  would  have  exhibited  a  different 
scene  to-day  if  Mr.  Lincoln  had  not  been 
one  of  the  men  who  "  think  themselves 
so  much  wiser  than  the  fathers  were." 

Mr.  Bates'  letter  is  eloquent.  It  will 
reach  a  great  many  hearts.  We  venture 
to  believe  that  it  will  hereafter  be  remem- 
bered by  the  historian  who  writes  of  our 
times,  as  a  pathetic  and  eloquent  excla- 
mation, in  the  midst  of  itnpeudiug  ruin, 
from  one  who  remembers  and  laments 
the  old  glory,  while  he  sees  himself  imme- 
diately surrounded  by  the  instruments  of 
the  national  destruction. 

But  we  cannot  expect  reform  and  re- 
turn to  sound  principles  until  good  men 
like  Mr.  Bates  open  their  eyes  to  the  true 
character  of  tha  party,  and  the  men  with 
whom  they  are  associated,  and  come  out 
boldly  and  nobly  for  the  old  Union  and 
the  old  Constitution.  Win  n  Mr.  Bates 
leads  the. way,  who  will  refuse  to  follow? 

.Washinutos  Cur,  Feb.  2,  1864. 
To 1 

Madam:  Being  confined  to  my  e»ck 
room,  I  have  an  opportunity,  which  nei- 
ther my  public  omee  nor  the  court  room 
affords,  to  acknowledge  your  note  of  Jan. 
30,  written  in  behalf  of  the  Brooklyn  and 
Long  Island  Fair,  and  in  aid  of  the  Sani- 
tary Commission. 

You  ask  for  an  autograph  uncondition- 
ally, and  for  a  sentiment,  "  if  agreeable." 
Now,  my  dear  lady,  an  autograph  is  a 
cheap  thing  and  can  be  easily  furnished, 
whether  sick  or  well ;  but  a  sentiment  is 
quite  another  affair,  and  does  not  sort 
very  well  with  the  nauseous  physic  which 
I  am  required  to  take  to-day. 

Nevertheless,  the  cause  being  so  good, 
and  withal  its  advocate  a  lady  (to  which 
high  authority  1  habitually  bow),  I  must 
strain  every  point  and  try  to  give  you 
something  sentimental,  but  not  of  the  ; 
sickly  kind. 


I  am  beginning  to  grow  old,  and  am  a 
very  old-fashioned  man.;  for  in  spite  of 
the  rushing  current  of  new  opinions,  I 
still  believe  that  we  once  had  good  old 
times,  good  old  principles,  and  good  old 
men  to  profess  them, and  act  them  out, 
and  a  good  Constitution  worthy  to  be  pre- 
served to  the  latest  posterity. 

In  fact,  I  begin  to  suspect  mjself  to  be 
little  or  nothing  better  than  an  old  fogy ; 
for  I  can't  help  believing,  with  Jackson, 
that  the  Constitutional  Union  of  the 
States  must  be  preserved  ;  and  I  still  have 
undoubting  faith  in  Washington  when  he 
warns  us  that  we  cannot  preserve  our  free 
institutions  without  a  frequent  recurrence 
to  the  first  principles  of  our  government. 

That  is  my  sentiment,  Madam.  I  fear 
it  is  growing  very  unpopular,  but  I  can't 
help  that.  God  knows  that  I  would  help 
it  if  I  could,  for  I  have  little  hope  of  im- 
provement from  the  efforts  of  men  who 
fancy  themselves  so  much  wiser  than  their 
fathers  were,  and  so  much  better  than  the 
laws  which  they  made  for  our  good. 

With  love  for  your  cause,  and  respect 
for  yourself,  I  remain, 

Your  obedient  servant, 

EDW'D.  BATES. 


1Kb 


%(! 


The  Funebal  Sekvices  of  the  late  Edward  C. 
Bates  were  held  in  the  South  Congregational  Chureh 
on  Union  Park  street,  of  whieh  the  deceased  was  for- 
merly a  member,  at  12  o'clock  yesterday,  Rev.  Ed-' 
j   ward  Everett  Hale,  the  pastor,  officiating.    The  uer- 
!   vices  were  opened  by  the  singing  of  "Watchman, 
tell  us  of  the  night,"  by  the  regular  church  choir.     A 
•   brief  prayer  was  offered  by  Mr.  Hale,  after  which  the 
I  choir  fang  the  hymn-chant  entitled  "The  Lord  is 
my  Shepherd."    Selections  of  Scripture  were  then 
read  by  the  reverend  gentleman,  this  being  followed 
by  prayer.    The   services  were  then   closed  by  the 
Binding  of  "Thv  will  be  done." 

The  funeral  services  of  the  late  Edward  W.  Row- 
land, of  the  firm  of  Isburgh  &  Rowland,  took  place 
from  his  home,  462  Shawnuit  avenue,  yesterday  af- 
ternoon. He  was  48  years  old  and  leaves  a  wife  but 
no  children. 

The  obsequies  of  the  late£George  H.  Cooke  of  Wol- 
liston,  will  be  held  this  afternoon,  at  half-past  three 
o'clock,  at  Ho.  20  Yarmouth  street,  in  this  city. 
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EDWARD  BATES  — ATTORNEY  GENERAL 


The  River  and  Harbor  Convention 
which  assembled  at  Chicago  on  July 
5,  6,  and  7,  1847,  not  only  introduced 
Abraham  Lincoln  to  eastern  politi- 
cians but  it  also  raised  Edward  Bates 
to  an  exalted  position.  For  the  next 
two  decades  he  was  to  be  known  as 
the  outstanding  statesman  west  of 
the  Mississippi  River.  The  sponsor 
of  the  convention  having  lived  in 
Buffalo  and  Chicago  having  been 
selected  for  the  place  of  meeting  it 
seemed  wise  to  give  the  western  river 
interests  a  prominent  place  in  the 
convention  arrangements,  and  Ed- 
ward Bates  of  St.  Louis  was  appointed 
as  its  chairman. 

It  was  here  that  Abraham  Lincoln 
first  met  Bates  and  also  here  that 
Horace  Greeley  became  impressed 
with  Bates'  ability.  Possibly  Bates' 
candidacy  for  the  presidential  nomina- 
tion in  1860,  supported  by  Greeley, 
had  its  beginning  here,  and  certainly 
Lincoln's  decision  to  place  Bates  in 
the  cabinet  rested  on  certain  episodes 
which  found  their  origins  at  Chicago. 

It  would  seem  timely  in  relation  to 
the  series  of  sketches  featuring  Lin- 
coln's cabinet  members  now  running 
in  Lincoln  Lore  to  center  our  interests 
this  month  in  Edward  Bates,  who  be- 
came Lincoln's  Attorney  General  in 
1861. 

It  is  not  generally  known  that  Bates 
kept  a  diary.  This  literary  ac- 
complishment in  the  Cabinet  has 
usually  been  associated  with  Welles. 
It  was  not  until  1933  that  through 
the  sponsorship  of  the  American  His- 
torical Society  the  Government  Print- 
ing Office  brought  from  the  press 
in  one  volume  The  Diary  of  Edward 
Bates  1859-1866  while  the  Welles 
three  volume  work  was  published  in 
1911.  From  this  diary  edited  by  How- 
ard K.  Beale,  most  of  the  information 
about  Bates'  selection  for  the  cabinet 
is  found. 

President  Lincoln  planned  to  visit 
Mr.  Bates  at  St.  Louis  on  Thursday, 
December  13,  1860,  and  sent  a  mes- 
sage to  Bates  advising  that  he  would 
come  to  see  him  on  the  following  day 
to  consult  with  him  "about  some 
points  connected  with  the  formation 
of  his  cabinet."  Mr.  Bates  however, 
states,  "I  thought  I  saw  an  unfitness 
in  his  coming  to  me,  and  that  I  ought 
to  go  to  him."  Accordingly,  Mr.  Bates 
made  an  appointment  with  Mr.  Lin- 
coln for  the  following  Saturday.  Two 
conferences  were  arranged,  one  in 
Lincoln's  office  in  the  morning  and 
another  in  Mr.  Bates'  room  in  the 
afternoon. 


Bates  in  reporting  the  conference 
notes,  "He  (Lincoln)  assured  me  that 
from  the  time  of  his  nomination  his 
determination  was,  in  case  of  success, 
to  invite  me  into  the  Cabinet."  When 
the  question  arose  as  to  which  port- 
folio Bates  was  to  fill  it  did  not  seem 
possible  for  the  President  to  make 
any  positive  assignment  but  accord- 
ing to  Bates'  conclusion:  "I  must  be 
either  Secretary  of  State  or  Attorney 

EDWARD  BATES 

Born,  Goodland  County,  Va.,  Sept.  4, 
1793 

Attended  Charlotte  Hall  Academy  in 
Maryland 

Migrated  to  Missouri  at  21  years  of 
age 

Admitted  to  the  bar,  1816 

Member  Missouri  Constitutional  Con- 
vention, 1820 

Attorney  General  of  Missouri,  1820- 
1822 

U.  S.  District  Attorney,  1824-1826 

Served  term  in  Congress  beginning 
1927 

Defeated  as  Whig  candidate  for  U.  S. 
Senate,   1828 

Served  in  Missouri  Senate,  1830-1834 

Member  Missouri  House  of  Repre- 
sentatives, 1834-1836 

Presided  over  River-Harbor  Conven- 
tion, 1847 

Judge  of  Land  Court  at  St.  Louis, 
1853-1856 

Chairman  of  last  Whig  National  Con- 
vention, 1856 

Candidate  for  Presidential  nomination 
at  Representatives  Convention, 
1860 

Sworn  in  as  Attorney  General  of  U.  S., 
Mar.   6,   1861 

Submitted  resignation  as  Attorney 
General,  Nov.  24,  1864,  to  take 
effect   the   following   Nov.   30 

General."  It  develops  from  Bates' 
notes  that  he  was  the  only  man  among 
many  prospects  for  the  Cabinet  posi- 
tions "to  whom  he  (the  President) 
has  yet  spoken  or  written  a  word 
about  their  appointment." 

The  question  about  giving  publicity 
to  the  appointment  was  introduced 
and  it  was  so  left  that  after  Bates' 
return  home  he  could  advise  Mr.  Lin- 


coln about  the  method  of  procedure. 
On  December  18  Bates  wrote  Mr. 
Lincoln  that  his  St.  Louis  friends 
thought  that  his  connection  with  the 
administration  should  be  made  public 
but  that  the  particular  cabinet  post 
need  not  be  mentioned.  A  letter  bear- 
ing the  same  date  written  by  Mr. 
Lincoln  to  Bates  follows. 

(Confidential) 

Springfield,   Illinois, 
December  18,  1860 

My  dear  Sir:  Yours  of  to-day  is 
just  received.  Let  a  little  editorial 
appear  in  the  "Missouri  Democrat" 
in  about  these  words: 

"We  have  the  permission  of  both 
Mr.  Lincoln  and  Mr.  Bates  to  say  that 
the  latter  will  be  offered,  and  will 
accept,  a  place  in  the  new  cabinet, 
subject,  of  course,  to  the  action  of 
the  Senate.  It  is  not  yet  definitely 
settled  which  department  will  be  as- 
signed to  Mr.  Bates." 

Let  it  go  just  as  above,  or  with  any 
modifications  which  may  seem  proper 
to  you. 

Yours   very  truly, 
A.  Lincoln 

On  December  30  Bates  again  vis- 
ited Springfield  to  confer  with  the 
President  elect  and  had  a  casual  meet- 
ing with  Mr.  Lincoln  that  evening  in 
General  Cameron's  room  at  the  hotel. 
The  next  day  during  both  the  morn- 
ing and  the  afternoon  Bates  was  in 
conference  with  the  President  elect 
and  returned  to  St.  Louis  that  night. 

Bates  arrived  in  Washington  on 
Thursday,  February  28,  on  March  5th 
was  nominated  and  confirmed  as  At- 
torney General  and  on  March  6th 
was  inducted  into  office,  the  oath 
being  administered  by  Judge  Nelson 
of  the  Supreme  Court. 

Bates  was  the  oldest  member  of 
the  Cabinet  and  he  often  referred 
to  himself  as  an  "old  Fogey"  Whig. 
One  of  his  biographers  states  that 
his  "sole  reliance  in  his  earthly  course 
were  God,  the  law,  and  the  Consti- 
tution." He  was  consistently  conserva- 
tive in  practically  all  of  his  observa- 
tions. 

In  submitting  his  resignation  to 
Lincoln  on  Nov.  24,  1864  he  continued: 
"I  gladly  seize  the  occasion  to  repeat 
the  expression  of  my  gratitude,  not 
only  for  your  good  opinion  which  led 
to  my  appointment,  but  also  for  your 
unvarying  courtesy  and  kindness  dur- 
ing the  whole  time  we  have  been 
associated  in  the  public  service." 


LINCOLN    LORE 


ment  made  under  Butler's  original  order)  and  on  the 
legal  effect  of  Abraham  Lincoln's  proclamation  of  am- 
nesty than  on  Butler's  own  administration.  Despite  But- 
ler's belief  that  the  assessment  was  not  collected  after 
his  departure,  this  letter  and  others  indicate  that  Order 
No.  55  was  renewed.  Historians  seem  to  be  in  doubt, 
however,  about  how  much  was  actually  collected. 

It  is  also  true  that  Major-General  Hurlbut's  (his  name 
was  misspelled  by  Mr.  Touro)  General  Order  No.  144 
can  be  found  in  the  Official  Records  of  the  War  of  the 
Rebellion.  This  order  renewed  Butler's  assessment  against 
those  who  had  subscribed  to  the  committee  of  safety. 
Attached  to  the  order  was  a  schedule  of  names  of  con- 
tributors, the  amount  they  contributed  to  aid  the  defense 
of  New  Orleans  before  the  Federal  take-over,  and  the 
amount  they  were  assessed  for  the  fund  for  the  relief 
of  the  poor  (the  latter  was  a  certain  percentage  of  the 
former).  Gone  from  Hurlbut's  order,  however,  was  the 
schedule  of  names  of  cotton  factors  who  requested  plant- 
ers not  to  bring  their  cotton  to  New  Orleans.  There 
is  no  explanation  given  in  the  order  for  the  exclusion  of 
this  group,  but  doubtless  the  ability  of  the  cotton  factors 
to  pay  anything  was  much  diminished  by  1864  because 
of  the  strangulation  of  commerce  caused  by  the  naval 
blockade  and  the  Federal  occupation  of  New  Orleans.  It 
would  no  longer  have  been  a  case  of  taxing  those  ablest 
to  pay.  At  the  time,  Butler  had  been  replaced  by  General 
Banks,  but  Banks  was  temporarily  away  from  the  De- 
partment and  General  Hurlbut  had  been  left  in  com- 
mand by  Banks.  The  name  Giquel  appears  in  the  sched- 
ule of  contributors  to  the  committee  of  safety  in  both 
General  Orders  No.  55  and  No.  144.  It  appears  as 
"Giquel  and  Jamison,"  a  firm,  apparently,  which  had 
contributed  $7,500  to  the  committee  of  safety  and  which 
was  assessed  $1,875  for  the  poor-relief  fund.  The  name 
of  John  Touro  appears  once  in  Roy  P.  Basler,  The  Col- 
lected Works  of  Abraham  Lincoln  (New  Brunswick:  Rut- 
gers University  Press,  1953).  Governor  Michael  Hahn 
of  Louisiana  sent  a  letter  to  Secretary  of  War  Edwin  M. 
Stanton  on  August  9,  1864.  This  letter  introduced  Touro, 
who  was  presenting  claims  for  supplies  taken  from  New 
Orleans  citizens  by  the  United  States  Army.  Lincoln 
begged  off  dealing  with  the  problem  on  August  12.  Ap- 
parently Touro  stayed  around  Washington  to  press  other 
claims  made  by  Louisiana  citizens. 

The  claim  referred  to  in  the  letter  to  Lincoln  acquired 
by  the  Library  and  Museum  is  based  on  the  contention 
that  taking  the  oath  of  amnesty  exempted  residents  of 
former  Confederate  territory  from  Federal  martial  law 
and  thus  from  Hurlbut's  Order  No.  144.  Lincoln's  Proc- 
lamation of  Amnesty  and  Reconstruction  of  December  8, 
1863  offered  a  pardon  to  participants  in  rebellion  and 
restoration  of  their  property  rights  (with  the  exception 
of  slave  property)  if  they  subscribed  to  an  oath  to  the 
Constitution  and  the  Union.  They  also  had  to  swear  to 
obey  Congressional  acts  and  Presidential  proclamations 
affecting  slaves.  Seemingly,  this  would  exempt  oath- 
takers  from  arbitrary  martial  law,  but  since  Congress 
controlled  the  recognition  of  their  own  membership,  a 
State  could  gain  no  recognition  in  Congress  without 
Congress's  approval.  The  question  of  what  laws  govern- 
ing property  the  oath-taker  would  be  under  was  simply 
a  chaos.  The  United  States  Constitution  did  not  antici- 
pate a  civil  war,  and  the  question  of  what  conditions  had 
to  be  met  for  a  state  to  resume  its  normal  relations  with 
the  federal  government  would  vex  the  President  and 
Congress  until  1877.  The  outcome  of  this  petition  (it  is 
not  endorsed  by  Lincoln)  is  as  yet  unknown,  and  the 
fate  of  Mr.  Giquel  and  Touro's  other  petitioners  was  just 
one  part  of  the  complex  legal  and  political  problems  that 
constituted  the  era  of  Reconstruction. 


A  FURTHER  NOTE 
ON  WHITING'S   WAR  POWERS 

In  the  May,  1973  issue  of  Lincoln  Lore  (Number  1623), 
space  did  not  permit  discussion  of  two  questions  that 
bear  on  the  article  entitled  "  'I  like  Mr.  Whiting  very 
much  . .  .'  "  The  first  is  a  problem  suggested  by  David 
Donald  in  his  article  "Abraham  Lincoln:  Whig  in  the 
White  House"  (in  Donald's  Lincoln  Reconsidered:  Essays 
on    the    Civil    War   Era    [New    York:    Random    House, 


1956]).  Donald  contends  that  Lincoln's  rather  expansive 
view  of  the  war  powers  of  the  President  of  the  United 
States  was  a  legacy  of  his  twenty-year  identification  with 
the  Whig  party  in  politics.  His  arguments  rests  on  two 
points,  both  of  which  are  relevant  to  the  previous  dis- 
cussion of  Lincoln  and  Solicitor  Whiting:  (1)  Whiting 
was  a  former  Whig,  and  (2)  the  President's  power  to 
abolish  slavery  as  a  war  measure  had  been  enunciated 
by  John  Quincy  Adams,  who  had  been  an  opponent  of 
Andrew  Jackson  and  the  Democratic  party. 

Whereas  a  powerful  case  can  be  made  for  the  influence 
of  the  Whig  party's  ideology  on  Lincoln's  economic 
ideas,  Donald's  case  for  its  influence  on  Lincoln's  con- 
stitutional view  of  the  war  powers  of  the  executive  is 
unconvincing.  If  William  Whiting  was  a  former  Whig, 
so  also  was  Lincoln's  Attorney  General,  Edward  Bates 
of  Missouri.  Bates  was  as  persistent  a  Whig  as  Lincoln, 
remaining  impervious  to  the  beckoning  of  the  new  Re- 
publican party  at  least  as  late  as  1856,  when  he  served 
as  president  of  the  Whig  national  convention  held  in 
Baltimore.  Yet  his  constitutional  views  fell  a  good  deal 
short  of  Whiting's  and  Lincoln's.  Bates  differed  with 
Lincoln  on  the  question  of  admitting  West  Virginia  to 
the  Union,  equating  its  removal  from  Virginia  as  itself 
a  form  of  secession.  Although  he  at  first  upheld  the 
President's  suspension  of  habeas  corpus,  by  1863  he  feared 
"a  general  and  growing  disposition  of  the  military, 
wherever  stationed,  to  engross  all  power."  Likewise, 
Bates  never  questioned  the  President's  power  to  emanci- 
pate slaves  as  a  war  measure,  but  the  following  observa- 
tion made  by  Bates  during  the  war  was  precisely  op- 
posite in  spirit  to  William  Whiting's  work: 

Surely  Cicero  was  right  when  he  said  that  "in  every 
Civil  war,  Success  is  dangerous,  because  it  is  sure  to 
beget  arrogance  and  a  disregard  of  the  laws  of  the 
Government — "    (i.e.  the  Constitution)    [.] 

These  men,  flattered  with  a  little  success,  have 
opened  up  to  themselves  a  boundless  sourse  [sic']  of 
power.  When  the  constitution  fails  them,  they  have 
only  to  say  "this  is  a  time  of  war — and  war  gives  all 
needed  powers"! 

I  am  afraid  that  this  Congress  is  becoming  perfectly 
Radical  and  revolutionary. 
Whiggery  by  no  means  led  Bates  to  Whiting's  views. 

Moreover,  as  Donald  himself  admits,  John  Quincy 
Adams  was  not  a  Whig.  When  he  was  elected  to  Con- 
gress in  1831  and  returned  for  eight  successive  terms, 
former  President  Adams  ran  without  specific  support 
from  any  party  in  Massachusetts. 

More  illuminating  is  some  of  the  information  provided 
by  Donald  W.  Riddle's  study  of  Lincoln's  single  term  in 
the  House  of  Representatives  (Congressman  Abraham 
Lincoln  [Urbana:  University  of  Illinois  Press,  1957]). 
While  serving  in  Congress,  Lincoln  had  a  chance  to  ex- 
press an  opinion  on  two  of  the  precedents  cited  by  Wil- 
liam Whiting  as  proof  that  war  even  in  the  United 
States  had  meant  extraordinary  governmental  powers 
over  property  in  slaves. 

Lincoln  acted  differently  in  each  case.  When  a  private 
bill  came  up  to  provide  compensation  to  the  owner  of  a 
slave  abducted  by  the  British  during  the  War  of  1812, 
Lincoln  voted  for  it.  Later  a  bill  was  proposed  to  pay 
compensation  to  the  heirs  of  one  Antonio  Pacheco. 
Pacheco's  slave  had  been  hired  by  the  United  States 
Army  as  a  guide  and  interpreter  in  the  interminable 
Seminole  wars.  The  slave  was  captured  by  the  Indians. 
When  Pacheco  claimed  him  later,  the  Army  said  that  the 
slave  had  cooperated  with  the  Indians  after  he  was  cap- 
tured by  them  and  that  therefore  he  must  be  transported 
out  of  the  state  with  the  vanquished  Indians.  Pacheco 
then  sought  compensation  for  the  loss  of  his  slave.  Anti- 
slavery  Congressmen  contended  that  no  compensation 
should  be  voted  on  the  grounds  that  there  was  no  such 
thing  as  property  in  another  man.  Lincoln  voted  that 
payment  should  not  be  made  to  Pacheco,  voting  with  the 
majority  and  taking  the  floor  to  make  sure  his  vote  was 
properly  recorded.  Later  the  bill  was  reconsidered.  Lin- 
coln voted  against  the  move  to  reconsider,  and  he  voted 
against  the  bill  again  when  it  was  reconsidered  (although 
this  time  he  was  in  the  minority). 


!( 


April,  1980 


Bulletin  of  the  Louis  A.  Warren  Lincoln  Library  and  Museum.  Mark  E.  Neely,  Jr.,  Editor. 
Mary  Jane  Hubler,  Editorial  Assistant.  Published  each  month  by  the 
Lincoln  National  Life  Insurance  Company,  Fort  Wayne,  Indiana  46801. 


Number  17(16 


BROWNING'S  PECULIAR  TURN  TO  THE  RIGHT 


Those  who  keep  diaries  often  influence  the  writing  of  his- 
tory far  more  than  they  influenced  events  in  their  own  day. 
Gideon  Welles  occupied  a  position  in  Lincoln's  Cabinet 
inferior  to  William  H.  Seward's  and  Edwin  M.  Stanton's,  but 
his  sourly  independent  diary  wrecked  the  reputations  of 
dozens  of  Washington  politicians.  One  reason  the  Radical 
Republicans  have  fared  so  poorly  in  historical  writing  is  that 
most  of  the  prominent  diarists  around  Lincoln  hated  them. 
Welles,  John  Hay,  and  Edward  Bates  saw  them  as 
"Jacobins,"  but  there  is  little  evidence  that  the  President  saw 
the  Radicals  the  same  way.  Salmon  P.  Chase,  whose  diary 
might  have  balanced  the  picture  over  the  years,  never  had  the 
influence  on  historical  writing 
that  the  conservatives  had, 
because  he  did  not  as  clearly 
admire  Lincoln  as  they  did. 
Criticizing  Abraham  Lincoln 
has  never  been  a  good  way  to 
gain  the  trust  of  historians. 

The  other  great  diarist  near 
the  Lincoln  administration, 
Orville  Hickman  Browning, 
was  also  a  Radical-hater.  His 
erratic  and  ultimately  in- 
explicable political  course 
during  the  Civil  War  reveals 
the  danger  in  relying  too 
heavily  on  diaries,  which  may 
reflect  peculiar  political 
positions. 

Browning  was  never  much  of 
a  "Lincoln  man."  He  had  hoped 
that  Edward  Bates  would  be 
the  Republican  nominee  for 
President  in  1860.  However,  the 
Illinois  delegation,  of  which 
Browning  was  a  member,  was 
pledged  to  Lincoln,  and  Brown- 
ing worked  for  Lincoln's  nom- 
ination at  the  convention.  Even 
after  the  nomination,  Brown- 
ing thought  that  "we  have 
made  a  mistake  in  the  selection 
of  candidates."  His  assistance 
in  getting  Bates  to  support  the 
Republican  ticket  proved  vital, 
but  Browning  had  little  luck  in 
recommending  Cabinet  ap- 
pointments. He  wanted  to  see 
Bates  become  Secretary  of 
State  and  Joseph  Holt,  Sec- 
retary of  War.  Browning's  was 
one  of  many  voices  raised 
against  Norman  B.  Judd's 
inclusion  in  Lincoln's  official 
family. 

Browning  exercised  his  great- 
est influence  on   the  Lincoln 
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FIGURE  1.  Browning  recalled  that  sculptor  Leonard 
W.  Volk  had  worked  in  a  marble  yard  in  Quincy, 
Illinois,  Browning's  home.  Lincoln's  friend  thought 
Volk's  bust  of  Stephen  A.  Douglas  "decidedly  a  work  of 
genius."  Volk  is  better  known  for  his  famous  life  mask 
of  Lincoln.  Dr.  O.  Gerald  Trigg  allowed  the  Louis  A. 
Warren  Lincoln  Library  and  Museum  to  photograph 
his  superb  bronze  casting  of  the  mask  with  the  striking 
result  above.  For  more  information  on  the  mask  and  on 
Volk's  famous  castings  of  Lincoln's  hands,  turn  to  the 
second  article  in  this  issue  of  Lincoln  Lore. 


administration  when  he  read  a  draft  of  the  First  Inaugural 
Address  and  suggested  removing  a  provocative  threat  to 
"reclaim  the  public  property  and  places  which  have  fallen"  in 
the  seceded  states.  Browning's  reasoning  has  often  been 
taken  as  Lincoln's.  He  admitted  that  Lincoln's  draft  was  right 
in  principle  without  altering  the  threat  to  "reclaim"  federal 
property,  but,  Browning  explained, 

In  any  conflict  which  may  ensue  between  the  govern- 
ment and  the  seceding  States,  it  is  very  important  that  the 
traitors  shall  be  the  aggressors,  and  that  they  are  kept 
constantly  and  palpably  in  the  wrong. 
The  first  attempt  that  is  made  to  furnish  supplies  or 
reinforcements    to    Sumter 
will    induce   aggression    by 
South    Carolina,    and   then 
the  government  will  stand 
justified,   before   the   entire 
country,    in    repelling    that 
aggression,     and     retaking 
the  forts. 
After     Fort     Sumter     fell, 
Browning    imputed    his    own 
reasoning   to   Lincoln.   "Upon 
looking  into  the  laws,"  he  told 
the    President    on     April     18, 
"which  clothe  you  with  power 
to  act  in  this  emergency,  I  am 
not  sure  that  you  expected,  or 
desired  any  other  result." 

Browning  was  a  conserva- 
tive by  nature,  but  war  brought 
out  a  radical  streak  in  him.  If 
Baltimore  stood  in  the  way  of 
troops  coming  to  protect 
Washington,  he  told  Lincoln,  it 
should  be  "laid  in  ruin."  Before 
April  was  over,  he  thought  it 
likely  that  slaves  would  flock  to 
the  Union  armies  and 
inevitably  "rise  in  rebellion." 
"The  time  is  not  yet,"  he  added, 
"but  it  will  come  when  it  will  be 
necessary  for  you  to  march  an 
army  into  the  South,  and 
proclaim  freedom  to  the 
slaves."  Browning  celebrated 
General  John  C.  Fremont's 
proclamation  freeing  the 
slaves  of  rebels  in  Missouri  in 
the  late  summer  of  1861,  and  he 
thought  the  President  wrong  to 
revoke  it.  Fremont's  procla- 
mation did  "not  deal  with 
citizens  at  all,"  Browning 
remonstrated,  "but  with  public 
enemies."  Citing  precedents  in 
international  law,  he  insisted 
that  war  abolished  society  and 


LINCOLN     LORE 


gave  "liberty  to  use  violence  in  infinitum."  "All  their 
property,"  Browning  said,  "is  subject  to  be  .  .  .  confiscated, 
and  disposed  of  absolutely  and  forever  by  the  belligerent 
power,  without  any  reference  whatever  to  the  laws  of  society." 
Lincoln  disagreed  sharply. 

After  the  death  of  Senator  Stephen  A.  Douglas  in  June  of 
1861,  Governor  Richard  Yates  appointed  Browning  to  finish 
his  term.  In  the  Senate,  Browning  defended  the  administra- 
tion's arbitrary  arrests  and  voted  for  the  First  Confiscation 
Act.  He  voted  to  emancipate  slaves  in  the  District  of 
Columbia. 

After  April  of  1862,  Browning  turned  suddenly  to  the  right. 
He  opposed  the  Second  Confiscation  Act  and  urged  Lincoln  to 
veto  it.  It  was  a  test  "whether  he  [Lincoln]  was  to  control  the 
abolitionists  and  Radicals  or  whether  they  were  to  control 
him."  He  praised  Lincoln's  letter  in  answer  to  Horace 
Greeley's  "Prayer  of  Twenty  Millions"  for  emancipation,  and 
he  bitterly  opposed  the  Emancipation  Proclamation  that  fall. 
Browning  was  campaigning  for  Congressional  candidates  in 
Illinois  when  he  heard  it  had  been  issued,  and  he  practically 
stopped  in  his  tracks.  He  slowed  down  his  campaigning,  and 
he  twice  pleaded  with  Lincoln  to  alter  the  Proclamation. 

There  is  no  explanation  for  the  suddenness  of  Browning's 
change.  In  principle  the  Emancipation  Proclamation  was 
little  different  from  Fremont's  proclamation,  and  Browning 
had  quarreled  with  Lincoln  for  revoking  that.  Lincoln's 
assault  on  slavery  seemed  to  be  legitimate  by  the  very 
precedents  in  international  law  which  Browning  had  called  to 
Lincoln's  attention.  The  Illinois  Senator  was  disappointed 
that  the  President  had  not  appointed  him  to  the  United  States 
Supreme  Court.  He  wanted  the  job  so  badly  that  he  wrote 
Lincoln  a  somewhat  embarrassed  letter  asking  for  it  outright, 
admitting  that  it  was  "an  office  peculiarly  adapted  to  my 
tastes."  By  the  spring  of  1862,  Lincoln  still  had  not  filled  the 
position,  and  many  thought  Browning  was  still  in  the 
running.  Lincoln  did  not  decide  to  appoint  David  Davis  until 
July,  and  Browning  had  already  turned  to  the  right  by  that 
time. 

Politically,  Browning  became  increasingly  disaffected 
from  the  administration.  There  was  much  doubt  by  1864  that 
he  would  support  Lincoln's  reelection.  Browning  told  a  friend 
in  September  that  he  had  "never  .  .  .  been  able  to  persuade 
myself  that  he  [Lincoln]  was  big  enough  for  his  position."  No 
one  knows  how  he  voted  in  November.  Browning's  Civil  War 
politics  are  an  enigma  to  this  day. 
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FIGURE  2.  Orville  Hickman  Browning  remained  per- 
sonally friendly  to  Lincoln  even  after  their  political 
disagreements.  Gustave  Koerner,  a  fellow  Illinois 
Republican,  always  remembered  Browning's 
"conspicuous  .  .  .  ruffled  shirt  and  large  cuffs."  Their 
relations  were  pleasant  enough,  but  Koerner  would 
"have  liked  him  better  if  he  had  been  a  little  less 
conscious  of  his  own  superiority." 


FIGURE  3.  Lincoln's  first  inauguration. 
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THE  BERCHEM  CONNECTION 


When  Dr.  0.  Gerald  Trigg  found  the  superb  casting  of 
Leonard  Volk's  life  mask  of  Lincoln  now  in  his  possession  (see 
Lincoln  Lore  Number  1701),  he  also  discovered  a  crucial 
aspect  of  the  history  of  Volk's  famous  mask,  the  role  of  Jules 
Berchem.  Berchem  was  a  Frenchman,  born  in  Grenoble  in 
1855.  Volk's  junior  by  twenty-seven  years,  Berchem  was 
indentured  to  learn  bronze  work  six  years  after  Volk  made  his 
original  plaster  mask  of  Lincoln.  The  young  Frenchman 
came  to  America  in  1882  and  established  his  own  foundry 
three  years  later.  Volk's  son  sold  the  original  mask  in  1886, 
but,  sometime  after  Berchem's  arrival  in  this  country,  Volk 
lent  the  original  mask  to  the  French  foundry-man.  Dr.  Trigg's 
mask  was  in  all  likelihood  cast  before  1886  and  is,  therefore, 
the  oldest  extant  bronze  copy. 

It  occurred  to  Dr.  Trigg  that  Berchem  probably  also  made 
bronze  copies  of  Volk's  castings  of  Lincoln's  hands.  By 
discovering  the  Berchem  connection,  he  was  able  to  conduct 


an  intelligent  search  for  the  hands  that  surely  existed 
somewhere.  Contacts  with  Berchem's  descendants  soon  bore 
fruit,  and  Reverend  Trigg  now  owns  bronze  castings  of  the 
hands  as  well.  Like  the  mask,  the  right  hand  has  an  "M"  on  it, 
probably  designating  it  as  a  master  copy. 

The  massive  bronze  fists  are  important  artifacts,  peculiarly 
revealing  of  characteristics  that  do  not  show  in  Lincoln's 
face.  The  right  hand  is  conspicuously  different  from  the  left 
because  it  is  swollen  and  puffy  from  handshaking.  These  are 
the  hands  of  a  politician.  These  are  the  hands,  too,  of  a 
healthy  man.  They  show  the  results  of  a  youth  spent 
grappling  with  the  wilderness:  robust  strength.  They  also 
give  the  lie  to  the  sensational,  but  rather  silly,  theories  that 
Lincoln  suffered  from  Marfan's  Syndrome.  Doctors  call  this 
congenital  disease  "arachnodactyly,"  a  name  derived  from 
the  spidery  fingers  of  the  disease's  victims.  Many 
descriptions  of  these  fists  would  be  apt,  but  "spidery"  is  not 
among  them. 
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FIGURE  4.  The  right  hand  of  the  Trigg  bronze  castings  bears  an  inscription  similar  to  the  one  on  the  bottom  of  the 
mask.  It  also  bears  an  "M"  at  the  base  of  Lincoln's  thumb  like  the  one  in  the  ear  of  the  mask.  At  Volk's  request, 
Lincoln  held  a  stick  in  his  right  hand,  part  of  a  broom  handle  which  Lincoln  himself  cut  for  the  casting.  Volk  made 
plaster  casts  of  Lincoln's  hands  the  day  after  the  official  committee  came  to  Lincoln's  home  to  notify  him  of  his 
nomination  for  the  Presidency.  "The  committee,"  Volk  remembered,  "and  the  vast  crowd  following  passed  in  at  the 
front  door,  and  made  their  exit  through  the  kitchen  door  in  the  rear,  Mr.  Lincoln  giving  them  all  a  hearty  shake  of 
the  hand  as  they  passed  him  in  the  parlor." 
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FIGURE  5.  The  Trigg  mask  and  hands. 
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British  philosopher  Isaiah  Berlin  created  the 
metaphor  of  the  hedgehog  and  the  fox.  The 
fox  is  plenty  smart,  knows  a  lot,  but  is  diffuse 
and  unfocused.  On  the  other  hand,  the 
hedgehog  is  slow,  methodical,  and  concen- 
trates on  only  one  overriding  issue  at  a  time. 

Historian  James  McPherson  argued  that 
Abraham  Lincoln  was  a  hedgehog,  in  fact 
"one  of  the  foremost  hedgehogs  in 
American  history."  •  Though  McPherson 
used  the  difference  to  separate  Lincoln 
from  the  political  foxes  who  opposed  him, 
the  analogy  can  be  extended  to  help  under- 
stand the  President's  relationship  with  his 
onetime  political  rival  for  the  presidency 
and  eventual  Cabinet  member,  Attorney 
General  Edward  Bates.  The  key  to  under- 
standing Lincoln's  hedgehog  mentality  lies 
in  realizing  that  he  was  both  politician  and 
attorney.  When  viewing  the  major  constitu- 
tional issues  during  the  Civil  War,  it  may 
be  proper  to  conclude  that  Bates  was  more 
of  a  hedgehog  than  just  a  political  fox. 

There  were  similarities  between  the  attor- 
ney president  and  his  attorney  general. 

Both  were  born  in  Southern  states,  Bates 
in  Virginia  and  Lincoln  in  Kentucky. 

Both  served  in  the  military  —  and  both  for 
only  a  brief  time.  In  February  1813,  Bates 
joined  a  volunteer  militia  company  to  assist 
in  repelling  a  threatened  attack  on  Norfolk 
during  the  War  of  1812.  His  service  mir- 
rored that  of  Lincoln  in  the  Black  Hawk 


War  in  1832,  which  lasted  for  eight  months. 
Lincoln  was  elected  Captain  of  his  militia 
company  and  reenlisted  for  two  three- 
month  stints  as  a  private. 

Both  men  studied  law.  Both  served  one 
term  in  the  Congress;  Bates  from  1826  to 
1828  and  Lincoln  from  1846  to  1848.  And 
both  served  in  their  state  legislatures: 
Bates  in  the  Missouri  Senate  and  House  of 
Representatives  and  Lincoln  in  the  Illinois 
House  of  Representatives.  Both  attended 
the  River  and  Harbor  Improvement 
Convention  which  met  at  Chicago,  where 
Bates  served  as  President.  Both  Abraham 
Lincoln  and  Edward  Bates  were  Whig  lead- 
ers. They  favored  economic  development 
and  were  considered  moderate  on  slavery. 
Both  opposed  the  Lecompton  Constitution 
and  repeal  of  the  Missouri  Compromise. 
And  in  1860,  both  Bates  and  Lincoln  sought 
the  Republican  presidential  nomination. 


There  were  dissimilarities  too.  The  obvious 
one  was  that  Bates,  born  in  1793,  was  six- 
teen years  older  than  Lincoln.  Lincoln,  who 
was  self-taught,  could  not  match  the  early 
education  of  Bates,  who  was  taught  to  read 
and  write  by  his  father  and  at  the  age  of 
ten  placed  under  the  tutorship  of  a  cousin 
in  Hanover,  Virginia.  He  then  entered 
Charlotte  Hall  Academy  in  St.  Mary's 
County,  Maryland.  Lincoln  attended  "blab" 
schools  for  less  than  a  year.  The  lean,  mus- 
cular Lincoln  was  six  feet,  four  inches  in 
height,  the  pudgy  Bates,  nine  inches  short- 
er at  five  feet,  seven.  Politically,  Bates  was 
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Mathew  B.  Brady,  photographer,  [Edward  Bates].  New  York, 
1861.  Carte-de-visite  photograph,  4  x  2.5  inches.  Rarely  pho- 
tographed, Edward  Bates  posed  for  this  widely  distributed 
portrait  when  he  arrived  in  Washington  to  become  Lincoln's 
Attorney  General. 

All  images  in  this  issue  are  from  the  Frank  and 
Virginia  Williams  Collection  of  Lincolniana 
and  were  photographed  by  Virginia  Williams. 


a  strong  Nativist  and  Know-Nothing  while  Lincoln  famously  wrote, 
"I  am  not  a  Know-Nothing.  How  could  I  be."2  Eventually,  Bates 
would  become  President  Lincoln's  most  conservative  advisor  when 
he  served  as  Lincoln's  Attorney  General  from  1861  to  1864. 

Contemporary  research  suggests  that  Bates  was  an  insignificant 
figure  in  the  Lincoln  administration.  He  is  perceived  as  having 
written  legal  briefs  that  often  contradicted  the  Chief  Executive's 
ideas  and  constitutional  reasoning,  although  the  Attorney  General 
typically  ended  up  endorsing  him.  Surprisingly,  little  has  been  writ- 
ten about  Edward  Bates.  There  is  only  one  biography  on  him.3  On 
the  other  hand,  Bates  left  a  copious  diary4  along  with  several  hun- 
dred pages  of  his  opinions  as  Attorney  General.5  Moreover,  he  was 
bright  enough  to  seek  the  opinion  of  and  retain  the  respect  of 
America's  best  constitutional  scholar  of  the  era  —  Francis  Lieber.* 


Nonetheless,  while  remembered  as  a  capable  worker,  Bates  has  been 
pigeon-holed  as  being  "in  but  not  really  of  the  great  historical  scene 
of  our  Civil  War."  As  John  P.  Frank,  author  of  Lincoln  as  a  Lawyer, 
believed,  Bates  "deserves  professional  respect,  [but]  also  deserves 
his  obscurity."6  In  this  essay,  I  would  like  to  reexamine  whether 
Bates  really  deserves  this  obscurity  or  whether  his  ultimate  support 
for  the  President  and  Commander-in-Chief  deserves  reappraisal. 

The  1860  Election:  Lawyer-Politicians 
in  Contention 

Early  in  1860,  a  Bates-for-President  movement  was  launched  in 
Missouri.  His  supporters  contended  that  a  Free-Soil  Whig  from  a 
border  state,  if  elected  on  the  Republican  ticket,  would  avert  seces- 
sion. The  movement  won  the  support  of  many  leaders,  particularly 
in  the  border  states.  But  the  decision  of  the  National  Republican 
Committee  to  hold  the  convention  in  Chicago,  instead  of  St.  Louis, 
proved  a  serious  setback  to  the  Bates  supporters  and  added 
strength  to  the  candidacy  of  Lincoln.  On  the  first  ballot  Bates 
received  only  48  votes;  on  the  second  ballot  35;  and  on  the  third 
and  deciding  ballot,  only  22.  Lincoln,  presenting  himself  as  the 
dark-horse  candidate,  received  an  increasing  number  of  votes  in 
each  successive  ballot:  102  on  the  first,  181  on  the  second  and 
then  231  1/2  on  the  third  ballot  —  one  and  a  half  votes  short  of  a 
majority.  Two  hundred  and  thirty-three  votes  were  needed  for 
nomination.  Ohio  switched  four  votes  from  Salmon  P.  Chase  to 
Lincoln  and  other  delegations  quickly  followed,  giving  him  a  modi- 
fied total  of  364  out  of  a  possible  466  votes.7 

Bates  must  have  been  surprised  by  the  phenomenal  result  for 
Lincoln,  considering  that  Lincoln  was  not  even  mentioned  as  a 
likely  candidate  among  eight  Republicans  in  D.W  Bartlett's  1859 
publication,  Presidential  Candidates  ...  Sketches  of  Prominent 
Candidates  for  the  Presidency  in  1860.  Bates'  diary,  until  20  days 
before  the  Chicago  Convention,  makes  no  reference  whatever  to 
Lincoln  as  a  candidate  for  the  presidency.8 

Soon  after  the  Chicago  Convention,  Lincoln  decided  to  offer  Bates 
a  Cabinet  position.  Some  of  Bates'  friends  suggested  Secretary  of 
State,  but  Lincoln  felt  that  first  place  should  go  to  William  H. 
Seward.  But  the  fact  that  Bates  was  a  former  Whig  from  a  western 
border  state  who  had  presidential  support  at  the  1860  convention 
forced  Lincoln  to  take  note  of  him,  just  as  he  moved  to  include 
most  of  his  one-time  rivals  for  the  nomination  —  Seward,  Simon 
Cameron,  and  Chase  among  them  —  in  his  official  family. 

After  Lincoln's  nomination,  Orville  Hickman  Browning,  Lincoln's 
friend  and  a  one-time  Bates  supporter,  convinced  Bates  to  support 
the  party's  nominee.  On  June  11,  1860,  Bates  endorsed  Lincoln  as 
"a  sound,  safe,  national  man"  who  "could  not  be  sectional  if  he 
tried."9  But  he  did  not  campaign  actively.  The  conservative  Bates 
approved  of  the  conservative  dimension  of  the  president-elect. 

Bates  was  the  first  man  upon  whom  Lincoln  settled  for  the 
Cabinet,  and  the  first  one  of  the  seven  to  whom  he  spoke  about  an 
appointment.  "Everybody,"  wrote  Bates  in  October  1860,  "expects 


'In  fact,  Lieber  asked  Bates  to  write  an  article  for  a  legal  dictionary.  Lieber  to  Bates,  November  21,  1862,  Huntington  Library.  Bates  to  Lieber,  October  10,  1862,  Lieber 
papers  HEH. 
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Mr.  Lincoln  to  offer  me  one  of  the  Departments."10  He  initially 
expressed  an  unwillingness  to  accept  because  of  the  fear  that  he 
might  be  required  to  live  beyond  his  means.  Then  comes  this 
entry:  "There  is  another  reason  touching  personal  ambition  equal- 
ly strong.  I  have  not  now  to  learn  (for  I  know  it  already  by 
experience)  that  a  man  may  win  as  much  reputation  by  refusing 
as  by  holding  office.  My  position  is  anomalous.  A  national  reputa- 
tion has  been  forced  upon  me."11  The  political  dimension  of  Bates' 
behavior  would  prove  critical  in  Lincoln's  Cabinet.  Lincoln  knew 
what  he  was  getting. 

Early  in  December  1860,  Lincoln  sent  Bates  a  message  saying  he 
intended  to  travel  to  St.  Louis  to  talk  with  him  about  the  forma- 
tion of  his  Cabinet.  The  courteous  and  politically  astute  Bates 
thought  it  would  not  do  for  Lincoln  to  come  to  see  him,  but  that 
he  ought  to  go  to  Springfield.  So  the  two  men  met  on  December 
15  in  Lincoln's  temporary  office  at  the  Illinois  State  Capitol. 
There,  Lincoln  told  him  that  he  had  kept  him  in  mind  for  a  place 
in  the  Cabinet  ever  since  the  Chicago  Convention,  and  that  he 
was  the  first  man  with  whom  he  had  spoken  about  a  Cabinet 
appointment,  although  Lincoln,  ever  the  cagey  operator,  had  in 
fact  written  to  Seward  about  the  Cabinet  a  week  earlier.12 


At  a  meeting  on  December  15,  Lincoln  offered  Bates  an  unspeci- 
fied Cabinet  post.  Lincoln  assured  Bates  that  he  regarded  his 
participation  in  the  administration  as  "essential  to  its  complete 
success."13  Other  than  Secretary  of  State,  Lincoln  gave  Bates  his 
choice  of  any  other  Cabinet  position  and  the  latter  wisely  chose 
that  of  Attorney  General.  It  was  a  logical  choice  for  the  lawyer- 
politician  Bates  to  serve  under  the  lawyer-chief  executive.  He  thus 
became  the  first  Cabinet  officer  in  American  history  to  be  chosen 
from  the  region  west  of  the  Mississippi  River. 

For  a  time  it  is  clear  that  he  did  enjoy  much  influence  in  the 
Cabinet.  It  was  at  his  suggestion  that  the  Navy  Department  began 
equipping  a  fleet  on  the  Mississippi  River.14  During  the  tense 
Trent  Affair,  he  urged  that  the  question  of  legal  rights  be  waived 
and  that  every  effort  be  made  to  avert  a  war  with  Great  Britain.15 
He  did  differ  with  Lincoln  on  the  question  of  the  admission  of 
West  Virginia  to  the  Union.  As  Attorney  General,  he  filed  an  elabo- 
rate opinion  in  which  he  contended  that  the  West  Virginia 
government  represented  and  governed  but  a  portion  of  the  State  of 
Virginia  and  that  the  movement  for  separate  statehood  was  "a 
mere  abuse,  nothing  less  than  attempted  secession,  hardly  veiled 
under  the  flimsy  forms  of  law."16  But  Lincoln  too  had  doubts  about 
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Artist  unknown,  Prominent  Candidates  for  the  Republican  Presidential  Nomination  at  Chicago  -  [from  photographs  by  Brady.].  New 
York,  May  12,  1860.  Wood  engraving  from  Harper's  Weekly.  Based  on  photographs  by  Mathew  Brady,  this  woodcut  from  the 
North's  leading  news  weekly  offered  engravings  of  those  mentioned  for  the  Republican  Party  nomination.  Included  was  Edward 
Bates  of  Missouri,  along  with  a  beardless  Abraham  Lincoln  of  Illinois.  At  the  Wigwam  in  Chicago,  Bates  received  48  votes  on  the 
first  ballot,  35  on  the  second  ballot  and  on  the  third  and  deciding  ballot,  only  22.  Lincoln,  on  the  other  hand,  received  an  increasing 
number  of  votes  in  each  successive  ballot,  winning  the  nomination  on  the  third  ballot  with  364  votes. 


carving  one  state  from  another,  as  it  conflicted  with  Lincoln's 
unswerving  belief  in  the  illegality  of  secession.  But  politics, 
including  Union  sympathy  in  the  western  counties  of  Virginia, 
ruled  this  day.  Rather  than  undermining  Bates'  influence,  his 
position  on  this  matter  must  have  confirmed  Lincoln's  faith  in  the 
Attorney  General  as  a  loyal  conservative. 

Yet  from  this  time,  Bates'  influence  in  the  Cabinet  gradually 
waned  after  he  disagreed  with  many  of  the  administration's  mili- 
tary policies,  worrying  that  as  the  war  progressed,  constitutional 
rights  were  giving  way  to  the  encroachments  of  military  authori- 
ties. He  felt  that  Lincoln  lacked  the  will  power  to  end  what  Bates 
considered  abuses  by  Secretary  of  War  Stanton,  Seward  and  their 
minions.  He  resented  the  interference  of  Seward  in  matters  which 
he  felt  rightly  belonged  to  the  Attorney  General's  office.  He  had  lit- 
tle confidence  in  the  Secretary  of  State,  Secretary  of  War  and  the 
Secretary  of  the  Treasury.  Yet  Bates'  dissatisfaction  with  his  posi- 
tion is  typical  of  modern  Cabinet  secretaries  since  most  seldom 
serve  longer  than  a  couple  of  years  in  office. 

Bates'  conception  of  the  presidency  was  ahead  of  his  time.  He 
thought  the  President  should  undertake  the  big  acts  of  national 
leadership  and  avoid  wasting  time  on  minor  matters.  Again  and 
again,  he  urged  Lincoln  to  actively  operate  as  the  Commander-in- 
Chief  of  the  Army.  "The  General-in-Chief —  or  Chief  General  —  is 
your  only  lieutenant  ...  to  command  under  you,"  he  told  Lincoln.17 
He  conceived  of  the  President  as  an  officer  giving  general  direc- 
tions, and  dismissing  the  unsuccessful  or  the  disobedient.  He  never 
doubted  Lincoln's  character  or  purposes;  but  on  occasion  remained 
troubled  as  to  whether  Lincoln  would  use  "the  power  to  com- 
mand."™ This  view  of  presidential  authority  is  in  direct  contrast  to 
Chief  Justice  Roger  B.  Taney,  a  former  U.S.  Attorney  General  who 
was  serving  in  Washington  as  Chief  Justice  with  growing  disloyalty. 

Bates  saw  the  need  to  protect  presidential  time.  For  example, 
when  someone  appealed  a  $130  claim  from  the  Secretary  of 
Interior  to  the  White  House,  Bates  told  Lincoln  to  leave  it  alone; 
undoubtedly  the  President  had  the  power  to  alter  the  result,  but 
"the  President  has  enough  to  occupy  his  time  and  attention  with- 
out devoting  them  to  the  work  of  auditing  private  claims."19  Even 
when  a  state  appealed  to  Lincoln  to  decide  a  particular  matter 
which  an  Interior  Department  official  was  handling  unduly  slowly, 
Bates  advised  Lincoln  to  discharge  the  laggard  rather  than  wasting 
the  President's  time  to  decide  the  claim  himself.20  It  was,  as  Bates 
saw  it,  the  duty  of  the  President  to  see  to  it  that  the  laws  are  faith- 
fully executed,  not  to  execute  them  himself.21 

Bates  viewed  a  president's  position  as  powerful,  under  the  law.  He 
told  Lincoln  both  what  he  could  and  could  not  do.  Indeed,  his 
response  was  negative  more  often  than  positive.  The  flavor  of  this 
relationship  is  reflected  in  Bates'  very  first  opinion  on  April  18, 
1861,  when  he  informed  the  President  that  he  could  not,  without 
legislation,  reorganize  the  War  Department  to  set  up  a  separate 
division  of  militia  with  E.E.  Ellsworth  in  charge.22  The  last  sentence 
of  his  last  opinion,  on  November  21,  1864,  was  "being  thus  clearly 
of  the  opinion  that  you  have  no  power  in  the  premises,  I  deem  it 
unnecessary  to  make  any  remarks  on  the  merits  of  the  present 
application."23  Aside  from  upholding  the  habeas  corpus  suspension, 
the  blockade,  and  the  Emancipation  Proclamation  —  and  these 
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were  the  most  important  issues  confronting  the  Administration  — 
there  are  no  significant  instances  of  Bates  telling  the  President 
what  he  could  do.  Yet,  even  if  he  was  an  internal  naysayer,  he 
remained  a  loyalist  to  the  President  and  the  Union. 

Department  of  Attorney  General 

The  role  of  Attorney  General  in  1861  was  a  limited  job,  even  if  it 
was  one  of  the  four  original  Cabinet  positions.  Presidents  typically 
chose  their  Attorney  General  with  care,  but  a  Department  of 
Justice  with  a  professional  staff  was  still  a  decade  away.  Bates  was 
limited  to  a  staff  of  six,  including  clerks  and  messengers.  His  func- 
tions were  to  give  opinions  invited  by  the  President  or  department 
heads,  and  to  handle  government  litigation  in  the  Supreme  Court. 
He  had  no  real  authority  over  the  United  States  Attorneys;  they 
were  responsible  only  to  the  President,  who  in  turn  proved  too 
busy  to  pay  much  attention  to  them.  The  pay  and  perquisites  of  the 
Judiciary  Department  and  the  government  law  offices  were  largely 
in  the  hands  of  the  Interior  Department.  Most  government  claims 
largely  rested  in  the  Treasury  Department.  In  these  circumstances, 
no  one  made  much  of  the  office.  Most  Attorneys  General  before 
Bates,  who  was  the  twenty-sixth,  have  been  utterly  lost  to  histo- 
ry.24 The  few  great  advocates,  like  Reverdy  Johnson  and  Jeremiah 
S.  Black,  left  a  mark,  but  Bates  was  no  courtroom  lawyer,  and  he 
farmed  out  most  of  his  Supreme  Court  work. 
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Artist  unknown,  President  Lincoln  And  His  Cabinet  In  Council 
At  The  White  House  -  Members  Demonstrating  To  The 
President  The  Importance  Of  The  Evacuation  Of  Ft.  Sumter. 
New  York,  March  30,  1861.  Wood  engraving  from  Frank 
Leslie's  Illustrated  Newspaper.  This  woodcut  is  the  first  portrait 
of  the  Lincoln  Cabinet.  From  the  inability  to  distinguish  the 
faces  of  Cabinet  members,  it  is  apparent  that  the  artist  used 
poetic  license  in  depicting  them.  Attorney  General  Bates  could 
either  be  the  person  shown  fifth  from  the  left  or  seated  at  the 
President's  right.  While  Bates  would  not  hold  Ft.  Sumter  if  it 
meant  war,  he  did  not  favor  evacuation  but  relief  of  the  fort  on 
the  oceanside  to  avoid  conflict. 


Yet  the  Attorney  General  always  provided  two  crucial  functions  for 
the  President:  he  was  an  important  political  adviser,  and  he  could 
legitimize  the  actions  of  the  President.  There  was  also  the  duty  of 
writing  opinions.  This  opinion-writing  function  is  now  usually 
handled  by  a  relatively  subordinate  member  of  the  top  team  of  the 
Department  of  Justice,  and  while  on  occasion  it  has  tremendous 
significance  when  controversial  decisions  are  prematurely  leaked, 
those  occasions  are  infrequent.  Bates  retained  the  opinion-writing 
functions.  Though  often  of  little  significance,  all  presidents  see  it 
as  occasionally  important. 

The  marginal  importance  of  opinion-writing  then  is  seen  in  the 
fact  that  when  Bates  did  not  do  the  work,  nobody  did  it;  and  the 
country  did  not  have  to  call  off  the  War  as  a  result.  There  was  a 
period  when  Bates  did  little  or  nothing  for  several  months  and  the 
opinion  work  simply  piled  up;  a  response  to  Secretary  Welles  on 
March  4,  1864,  for  example,  defensively  apologizes  that  the  opin- 
ion had  been  pending  for  three  and  a  half  months  and  a  few  days 
later  Bates  made  a  similar  apology  to  the  President  for  a  two- 
month  delay.25  The  delays  did  not  seem  to  matter  very  much. 

Nonetheless,  he  did  have  a  specialized  and  occasionally  important 
legal  job.  His  154  opinions,  as  published  in  two  volumes  of  the 
Opinions  of  the  Attorney  General,  amount  to  a  second  public  diary. 
His  more  familiar  private  diary  is  largely  a  record  of  political  and 
personal  life;  while  the  legal  diary  records  his  intellectual  and  pro- 
fessional life.  Nothing  of  the  sort  would  be  written  today,  when  the 
Opinions  of  the  Attorney  General  are  largely  a  bureaucratic  output 
of  the  Department  of  Justice.  But  in  Bates'  day,  an  Attorney 
General  had  no  one  else  to  do  his  chores,  and  unlike  today,  the 
opinions  were  a  prime  job.  The  resultant  product  is  pure  Bates, 
and  a  measure  of  the  man. 


The  opinions  may  be  classified  in  different  ways  since  the  cate- 
gories overlap.  However,  the  following  table  suggests  the  scope  of 
Bates'  work. 

Classification  of  Opinions  of 
Attorney  General  Bates,  1861-1864 


Routine  administration 
Claims 


77 
30 


Scope  and  general  powers  of  the  President  14 

Blockade,  prize,  international  10 

Procurement  duties  9 


Scope  of  Attorney  General's  office 
Citizenship  and  slavery 
Other 


154 


These  opinions  cover  the  breadth  of  the  legal  field.  His  most  chal- 
lenging moment  came  when  he  advised  the  President  on  the 
power  to  suspend  the  writ  of  habeas  corpus.26  On  the  other  hand, 
he  also  had  to  decide  whether  the  bride  of  Aaron  Burr's  declining 
years,  having  divorced  him  before  Burr's  death,  was  entitled  to  a 
Revolutionary  War  widow's  pension.27  It  also  fell  to  Bates  to  deter- 
mine (in  two  separate  opinions)  first,  that  franked  mail  did  not 
require  a  hand-written  inscription  by  the  sender  —  some  appro- 
priate stamp  or  seal  would  do;  and  second,  that  the  authorized 
official  had  to  apply  that  stamp  or  seal  with  his  own  hand,  and 
could  not  delegate  the  task  of  getting  out  the  mail  to  an  assis- 
tant.28 The  broad  coverage  of  these  opinions  as  indicated  earlier 
must  have  impressed  Francis  Lieber,  one  of  the  nation's  most 
important  constitutional  scholars  and  political  theorists. 

The  Role  of  the  Attorney  General:  Political  and 
Legal  Functions 

Like  any  opinion-giver,  the  Attorney  General  needs  to  determine 
his  own  jurisdiction.  He  was,  he  knew,  not  a  court  of  last  resort: 
even  another  Cabinet  member  could  overrule  him.  As  he  told 
Gideon  Welles,  when  the  Navy  Secretary  asked  for  his  "decision," 
"pardon  my  criticism  of  the  last  word  in  your  letter.  You  refer  the 
matter  for  my  'decision.'  1  beg  to  state  that  the  Attorney  General 
has  no  power  to  decide  a  question  of  law.  He  can  only  give  his 
opinions,  to  aid,  as  far  as  he  can,  the  judgment  of  his  coordinate 
departments."29  Bates  was  never  unaware  that  he  was  only  a  part 
of  the  President's  administration. 

Moreover,  when  a  given  matter  either  was  in  court  or  might 
promptly  go  there,  Bates  usually  declined  to  give  any  opinion  at 
all.  When  the  United  States  District  Judge  and  the  United  States 
Attorney  in  Minnesota  had  a  difference  of  view  as  to  whether 
Minnesota,  having  become  a  state,  the  Federal  Court  retained 


Artist  unknown,  New  York,  July  13,  1861.  Wood  engraving  from  Harper's  Weekly.  A  more  accurate  portrayal  of  the  Cabinet  mem- 
bers and  President  Lincoln  and  his  administration  appears  in  this  woodcut.  Attorney  General  Bates  is  shown  second  from  right. 
There  were  many  similarities  between  the  President  and  his  attorney  general.  Both  were  born  in  southern  states,  both  served  in 
the  military  for  a  brief  time,  both  studied  law  and  both  served  one  term  in  the  Congress.  Both  were  Whig  leaders  and  both  attended 
the  River  and  Harbor  Improvement  Convention  in  Chicago,  where  Bates  served  as  President. 


jurisdiction  over  certain  Indian  trade  cases,  Bates  told  them  to 
litigate  it.  The  District  Attorney  could  bring  a  case  where  he 
thought  it  ought  to  be,  and  if  dissatisfied  with  the  result,  appeal; 
as  Bates  put  it  bluntly,  it  was  not  the  Executive  Department's  job 
"to  correct  the  errors  of,  or  furnish  legal  assistance  for,  the 
courts  of  the  United  States,  or  of  the  State  of  Minnesota."30  As 
Bates  correctly  understood  it,  "the  Attorney  General  has  nothing 
to  do  with  civil  suits  to  which  the  United  States  was  a  party,  or 
with  criminal  prosecutions  in  a  court,  until  they  reach  the 
Supreme  Court  of  the  United  States,"  even  if  they  were  of 
"immense  magnitude."31 

Bates  restrained  himself  to  advising  the  President  and  the  depart- 
ment heads  when  they  had  a  course  of  action  before  them;  he 
would  not  give  general  advice  or  express  general  legal  views  on 
other  problems.  This  restrictive  view  was  sometimes  rigorously 
applied,  so  that  when  the  Secretary  of  Interior  wished  to  know 
whether  the  Baltimore  &  Ohio  Railroad  could,  with  the  assent  of 
the  City  of  Washington,  put  horse-car  tracks  into  the  city,  Bates 
declined  to  respond  since,  in  his  view,  the  Secretary  of  Interior 
lacked  power  to  do  anything  about  the  matter.  He  rarely  suc- 
cumbed to  the  temptation  of  dictum,  though  he  did  just  that  when 
he  declined  to  express  an  opinion  to  Secretary  Seward  on  the  cor- 


rectness of  a  Florida  District  Judge  in  a  prize  case.  The  matter 
however  was  urgent,  and  Bates  said: 

"It  is  not  for  me  to  sit  in  judgment  upon  the  legal  proceedings  in 
that  particular,  and  determine  whether  Judge  Marvin  did  right  or 
wrong  in  awarding  costs.  For  I  understand  that  it  is  the  settled 
practice  in  Prize  Courts  for  the  judge  to  award  costs,  for  or 
against  the  claimant,  at  discretion.  The  books  abound  with  cases 
in  which  the  rule  is  assumed  and  acted  upon  by  the  courts.  "32 

Bates'  primary  function  in  the  Cabinet  depended  on  his 
usefulness  to  the  President.  And  here  one  finds  evidence  that  his 
conservative,  yet  loyal,  support  could  prove  important. 

Suspension  of  the  Writ  of  Habeas  Corpus 

At  the  dawn  of  the  Civil  War,  in  both  official  and  private  circles, 
our  national  designation,  The  United  States  of  America,  was  still 
referred  to  in  the  plural:  "they,"  rather  than  "it."  For  many  citi- 
zens, loyalty  to  their  state  came  first;  loyalty  to  the  United  States 
was  derivative  from  state  loyalty.  While  it  was  not  generally  argued 
that  the  Constitution  gave  the  right  to  secede,  friends  of  the  South 
denied  that  the  Constitution  created  an  obligation  not  to  secede. 


II 
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They  suffered  no  feeling  of  guilt  in  urging  that  the  seceding  states 
be  permitted  to  leave  the  Union  without  interference,  or  even 
enjoining  Southern  forces  to  fight  for  the  "right"  of  Southern 
states  to  attain  their  own  independence. 

To  counteract  this  position,  the  federal  government  yielded  to 
necessity  and  resorted  at  times  to  rather  ruthless  repression. 
Under  the  suspension  of  the  writ  of  habeas  corpus,  men  deemed 
dangerous  to  the  Union  cause  were  arrested  and,  without  neces- 
sarily being  charged  with  any  offense  and  without  a  trial,  were 
held  in  military  prisons.  Petitioners  applied  to  the  President  and  to 
military  leaders  rather  than  to  the  courts.  So  great  indeed  was  the 
scope  of  executive  power,  and  so  limited  the  power  of  the  courts, 
that  by  the  end  of  the  war  much  of  the  deference  ordinarily  accord- 
ed to  the  judiciary  was  accorded  elsewhere  —  not,  it  is  true,  to 
executive  and  military  subordinates,  but  to  the  looming  figure  of 
the  President,  Abraham  Lincoln. 

Until  mid-February  1862,  when  it  was  given  to  the  Secretary  of 
War,  the  power  to  direct  military  arrests  was  in  the  hands  of  the 
Secretary  of  State,  William  H.  Seward.  Simon  Cameron,  Lincoln's 
first  Secretary  of  War,  was  not  a  strong  or  effective  leader. 
Although  the  Office  of  Attorney  General  had  been  expanding,  it 
was  not  until  the  Act  of  August  6,  1861,  that  the  Attorney  General 
was  given  superintendence  of  the  work  of  United  States  attorneys 
and  Marshals.33  Attorney  General  Bates,  although  in  many 
respects  able,  was  a  mild-mannered  and  conservative  politician 
from  a  badly  divided  border  state.  As  he  fought  back  when  Seward 
issued  instructions  to  the  United  States  Marshals  and  attorneys,  it 
is  not  surprising  that  he  made  no  attempt  to  acquire  military  juris- 
diction or  that  he  constantly  resisted  military  encroachment  on 
civil  jurisdiction.  Seward,  on  the  other  hand,  was  self-confident 
and  inclined  to  reach  out  for  power.  His  attitude  was  reflected  in  a 
boastful  statement,  said  to  have  been  made  to  Lord  Lyons  in  nego- 
tiations with  the  British  government: 

My  Lord,  I  can  touch  a  bell  in  my  right  hand  and  order  the 
imprisonment  of  a  citizen  of  Ohio;  I  can  touch  a  bell  again  and 
order  the  imprisonment  of  a  citizen  of  New  York;  and  no  power 
on  earth,  except  that  of  the  President,  can  release  them.  Can  the 
Queen  of  England  do  so  much?34 

From  the  time  of  the  Baltimore  riot  of  April  19,  1861,  when  the 
Sixth  Massachusetts  Infantry  was  attacked  by  a  pro-secession  mob, 
and  railroad  bridges  over  which  troops  and  supplies  might  be 
brought  from  the  North  were  burned  the  next  day,  it  was  obvious  to 
Union  leaders  that  the  protection  of  Washington  and  the  contain- 
ment of  the  Confederacy  required  the  establishment  of  effective 
Union  control  in  Maryland.  It  is  clear  that  someone  somewhere 
feared  that  dissident  Marylanders  might  seek  to  use  the  federal 
courts  to  defeat  Union  strategy.  In  any  event,  without  giving  it  pub- 
licity, President  Lincoln  on  April  27,  1861,  issued  an  order  to 
Commanding  General  Winfield  Scott  to  enable  him  to  cope  with 
judicial  interference,  a  document  which  began:  "You  are  engaged 
in  repressing  an  insurrection  against  the  laws  of  the  United 
States."  If  at  any  point  between  Philadelphia  and  Washington  the 
General  found  resistance  such  that  it  was  necessary  to  suspend  the 
writ  of  habeas  corpus  for  the  public  safety,  the  General  himself  or 
the  local  commanding  officer  was  authorized  to  suspend  the  writ.35 


Artist  unknown.  New  York,  November  16,  1861.  Wood  engrav- 
ing from  Harper's  Weekly.  This  woodcut  shows  President 
Lincoln  and  his  Cabinet,  including  Bates  (far  right),  with  retiring 
Major  General  Winfield  Scott.  While  many  regard  Bates  as  an 
insignificant  figure  in  the  Lincoln  administration,  he  did,  as  the 
most  conservative  member  of  the  Cabinet,  balance  Lincoln's 
ideas  and  Constitutional  reasoning.  He  usually  ended  up 
endorsing  the  President's  policies.  He  never  achieved  the 
prominence  of  other  members  of  the  administration  and  never 
had  his  portrait  on  the  cover  of  either  Harper's  Weekly  or 
Frank  Leslie's  Illustrated  Newspaper —  the  most  popular  news 
weeklies  of  the  period. 


John  Merryman  of  Maryland,  who  spoke  out  vigorously  in  favor  of 
the  South  and  recruited  a  company  of  soldiers  for  the  Confederate 
Army,  became  the  focal  point  for  a  legal  conflict  between  the 
President  and  the  Chief  Justice  of  the  United  States,  Roger  Taney. 
The  latter,  of  course,  was  a  judicial  activist  who  proceeded  over  the 
years  from  Dred  Scott  to  open  disloyalty  to  the  Union.  Merryman 
was  arrested  in  May  and  lodged  in  Fort  McHenry,  Baltimore. 
Shortly  after  Merryman's  arrest,  his  counsel  sought  a  writ  of 
habeas  corpus  from  Taney  alleging  that  Merryman  was  being  ille- 
gally held.  Taney  issued  a  writ  to  the  Fort  Commander,  General 
George  Cadwalader,  directing  him  to  produce  Merryman  before  the 
court.  Cadwalader  refused  on  the  ground  that  the  President  had 
authorized  the  suspension  of  the  writ.  To  Taney,  this  was  blasphe- 
my and  he  immediately  issued  an  attachment  for  Cadwalader  for 


contempt.  The  Marshal  could  not  enter  the  fort  to  serve  the  attach- 
ment and  the  Chief  Justice  wrote  his  opinion  in  ex  parte 
Merryman.^ 

The  Chief  Justice  vigorously  defended  the  power  of  Congress 
alone  to  suspend  the  writ.  The  Chief  took  this  position  in  part 
because  permissible  suspension  in  cases  of  rebellion,  appears  in 
Article  I,  Section  9  of  the  Constitution,  describing  Congressional 
duties.  He  ignored  the  fact  that  it  was  placed  there  by  the 
Committee  on  Drafting  at  the  Constitutional  Convention  in  1787 
as  a  matter  of  form,  not  substance.  Nowhere  did  he  acknowledge 
that  a  rebellion  was  in  progress,  and  that  the  fate  of  the  nation 
was,  in  fact,  at  stake.37  Taney  missed  the  crucial  point  made  in  the 
draft  of  Lincoln's  report  to  Congress  on  July  4: 

ITJhe  whole  of  the  laws  which  I  was  sworn  to  [execute]  were 
being  resisted ...  in  nearly  one-third  of  the  states.  Must  I  have 
allowed  them  to  finally  fail  of  execution?  ...Are  all  the  laws  but 
one  to  go  unexecuted,  and  the  government  itself  go  to  pieces,  less 
that  one  be  violated?38 

This  was  Lincoln,  as  both  lawyer  and  politician,  at  his  best. 

Lincoln,  in  need  of  support  for  his  order  to  General  Scott,  asked 
his  Attorney  General  the  following  questions: 

/.  In  the  present  time  of  great  and  dangerous  insurrection,  has  the 
President  the  discretionary  power  to  cause  to  be  arrested  persons 
known  to  have  criminal  intercourse  with  the  insurgents? 

2.  In  such  cases  of  arrest,  is  the  President  justified  in  refusing  to 
obey  a  writ  of  habeas  corpus  issued  by  a  court  or  judge,  requir- 
ing him  to  produce  the  body  of  the  prisoner?39 

The  responses  helped  steel  the  administration  to  wage  the  battle 
for  suspension.  In  answer  to  the  first  question,  Bates  wrote:  "All 
the  other  officers  of  the  Government  are  required  to  swear  only  to 
'support  the  Constitution'  while  the  President  must  swear  to  'pre- 
serve, protect,  and  defend  it.'  ...  It  [this  power  of  arrest  of 
suspected  persons]  is  said  to  be  dangerous  in  the  hands  of  an 
ambitious  and  wicked  President,  because  he  may  use  it  for  the  pur- 
poses of  oppression  and  tyranny.  Yes,  certainly,  it  is  dangerous  — 
all  power  is  dangerous  —  and  for  the  all-prevailing  reason  that  all 
power  is  liable  to  abuse."  In  answer  to  the  second  question,  as  to 
the  right  to  ignore  a  writ  of  habeas  corpus,  Bates  cited  the 
Constitution,  Article  VII,  Section  9,  Clause  II:  "The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended  unless  when,  in  cases 
of  rebellion,  the  public  safety  may  require  it."  Although  the 
Constitution  is  silent  as  to  who  may  suspend  habeas  corpus, 
whether  Congress  or  the  executive,  Bates  was  certain  that  the 
President  is  the  one  who  may  suspend  it:  "The  power  to  do  those 
things  is  in  the  hands  of  the  President,  placed  there  by  the 
Constitution  ....  And  for  any  breach  of  trust  he  is  responsible 
before  the  high  court  of  impeachment,  and  before  no  other  human 
tribunal."40 

Contrary  to  the  1803  Marbury  v.  Madison  decision,  Bates  argued 
importantly  that  the  Constitution  established  three  independently 
sovereign  coordinate  branches  of  government  and  the  judiciary 


could  not  impede  the  executive's  means  of  suppressing  insurrec- 
tions. Bates  personally  disliked  the  suspension  but  thought  it 
preferable  to  martial  law.  Though  he  remained  in  awe  of  Chief 
Justice  Taney's  reputation  throughout  his  tenure  in  office,  Bates 
saw  through  Taney's  regressiveness.  But  Whiggish  Bates  could 
appreciate  the  one-time  Federalist  who  increasingly  became  a 
one-issue  Democrat.  He  was  the  only  member  of  the  Cabinet  to 
attend  Taney's  burial  in  1864. 

Bates  has  been  criticized  for  giving  what  many  perceive  to  be  a 
tepid  response  or  justification  for  Lincoln's  suspension  of  the  writ. 
John  Frank  considered  Bates'  opinion  his  "only  intellectual  fail- 
ure." Yet,  even  Frank  concedes  that  "Probably  no  one  else  could 
have  done  much  better."  Frank  takes  the  view  that  the  power  to 


Artist  unknown.  New  York,  October  29,  1864.  Wood  engraving 
from  Harper's  Weekly.  This  woodcut  of  Chief  Justice  Roger  B. 
Taney  is  based  on  a  photograph  by  Mathew  B.  Brady.  Taney 
died  on  October  12,  1864,  at  the  age  of  87.  While  Bates 
respected  the  Chief  Justice  (he  was  the  only  Cabinet  member 
to  attend  Taney's  funeral),  the  Attorney  General  disagreed  with 
many  of  the  opinions  written  by  the  Chief  Justice  —  most 
notably  Dred  Scott,  in  which  Taney,  writing  for  a  majority  of  the 
court,  indicated  that  a  black  man  could  never  become  a  United 
States  citizen.  Bates,  in  an  opinion  as  Attorney  General,  effec- 
tively overruled  Dred  Scott  by  indicating  that  African 
Americans  were  citizens  based  on  place  of  birth,  not  race. 
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suspend  the  writ  is  clearly  a  Congressional  rather  than  an  execu- 
tive power  and  it  is  essentially  impossible  to  rationalize  what  the 
President  did.  "His  act  was  a  political  necessity  in  the  absence  of 
Congress,  but  it  was  a  force  majeure,  not  Constitutionalism."41 
The  best  Bates  could  do  with  it  was  to  say  that  while  only  Congress 
could  suspend  the  writ,  the  President  could  "suspend  the  privilege 
of  persons  arrested"  to  make  use  of  the  writ.  Bates  shared  with 
Lincoln  a  loose  interpretation  of  the  Constitution  when  it  was  nec- 
essary during  a  Civil  War.42 

Another  supporter  of  the  suspension,  William  Whiting,  became 
Solicitor  of  the  War  Department.  In  1862  he  compiled  a  brochure, 
The  War  Powers  of  the  President  and  the  Legislative  Powers  of 
Congress  in  Relation  to  Rebellion,  Treason,  and  Slavery,  which, 
under  the  modified  title,  War  Powers  under  the  Constitution  of  the 
United  States  (1864),  went  through  forty-three  editions  in  eight 
years.  A  sturdy  nationalist,  Whiting  held  that  the  Constitution  of 
the  United  States  gave  the  federal  government  total  belligerent 
rights  against  the  rebellious  states.  But  his  arguments  for  suspen- 
sion were  no  stronger  than  those  of  Bates. 

Harold  M.  Hyman  in  his  A  More  Perfect  Union:  The  Impact  of  the 
Civil  War  and  Reconstruction  on  the  Constitution  said  no  less. 
"Bates's  trizonal  imagery  appeals  strongly  to  Constitutional  and 
political  conservatives  even  among  Republicans,  who  asserted  that 
Civil  War  America  was  divided  Constitutionally  into  strictly  pre- 
dictable and  separate,  though  shifting,  zones  of  law  —  civil,  military, 
and  marshal  —  of  almost  planetary  isolation  from  one  another."43 

Nonetheless,  military  arrests  and  the  suspension  of  trial  by  jury 
during  the  war,  however  necessary  they  may  have  been,  aroused 
the  fiercest  resentment  and  were  everywhere  denounced  by  those 
opposed  to  Lincoln  and  his  administration.  Yet  time  and  history 
have  not  been  unkind  to  Lincoln's  approach.  In  the  days  of  the  Earl 
Warren  Court,  habeas  rights  expanded  only  to  be  restricted  by  the 
Warren  Burger  and  William  Rehnquist  Courts  and  by  Congress  in 
1996.  Bates  believed  in  the  privilege  of  the  writ  of  habeas  corpus  to 
such  an  extent  that  he  opposed  retaliatory  measures  against  state 
judges  who  were  issuing  the  writs  even  where  the  President  or  his 
surrogates  had  suspended  the  privilege. 

Confiscation 

How  to  deal  with  enemy  property,  including  those  held  as  slaves, 
became  a  major  issue  for  Congress  and  the  Lincoln 
Administration.  Confiscation  of  enemy  property  took  various 
forms.  Ships  unsuccessfully  attempting  to  run  the  blockade  were 
captured,  taken  into  port,  and  condemned  in  federal  courts  pur- 
suant to  international  law.  On  land,  it  was  assumed  that  the  armed 
forces  operating  on  enemy  territory  might  lawfully  seize  whatever 
enemy  property  they  could  use  or  destroy  what  might  be  of  use  to 
the  enemy.  But  Congress  demanded  more. 

The  special  session  of  Congress  that  met  in  the  Summer  of  1861 
provided  for  the  confiscation  only  of  property  used  in  aiding  the 
insurrection,  which  was  to  be  condemned  in  United  States  District 
or  Circuit  courts.44  Action  was  to  be  initiated  at  the  behest  of  the 
Attorney  General,  or  any  District  Attorney,  or  on  information  from 
a  private  informer,  who  was  to  receive  half  the  proceeds  of  the 


property  seized.  Furthermore,  rights  to  persons  "held  to  labor  or 
service"  were  to  be  forfeited  if  the  labor  of  such  persons  was  used 
in  immediate  aid  of  the  armed  services  of  the  enemy. 

But  confiscation  of  mere  property  used  in  direct  aid  of  the  enemy 
did  not  satisfy  people  filled  with  growing  zeal  for  prosecuting  the 
war  and  with  growing  hatred  for  the  enemy. 

The  Confiscation  Act  of  July  17,  1862,  commonly  called  the 
"Second  Confiscation  Act,"  was  aimed  at  both  mitigating  the  pun- 
ishment for  treason  and  punishing  adherence  to  the  rebellion  by 
confiscating  property45  It  applied  to  the  property  of  all  civil  and 
military  officers  serving  under  the  Confederacy;  the  property  of 
any  person  residing  in  the  North  who  should  assist  and  give  aid 
and  comfort  to  the  rebellion;  and  to  the  property  of  persons  "in  any 
state"  who,  being  engaged  in  the  rebellion,  did  not  reestablish 
their  allegiance  to  the  United  States  within  sixty  days  after  a 
proclamation  of  warning  by  the  President.  Slaves  were  to  be  liber- 
ated in  areas  occupied  by  the  U.S.  forces,  and  the  return  of 
fugitive  slaves  to  rebel  owners  was  forbidden.  The  condemnation 
and  sale  of  property  to  be  confiscated  was  to  be  processed  in  the 
District  Courts  of  the  United  States. 

Although  the  military  seized  enemy  property  needed  for  their 
own  use,  the  two  Confiscation  Acts  placed  its  administration  in 
the  hands  of  civil  officers  and  civil  courts.  So  lacking  in  unifor- 
mity were  the  proceedings  in  the  several  judicial  districts,  and 
so  vigorous  the  competition  of  the  military  for  jurisdiction,  that 
the  President  found  it  expedient  to  lodge  supervision  in  the 
hands  of  the  Attorney  General.  Some  have  suggested  that 
Edward  Bates'  conservatism  helped  make  the  Confiscation  Act 
an  unimportant  part  of  the  Union  war  effort.  His  instructions  to 
Marshals  and  district  attorneys  stipulated  that  only  the  property 
of  persons  arrested,  prosecuted,  and  found  guilty  could  be 
seized.  He  put  very  little  administrative  muscle  behind  the 
seizure  of  rebel  property.46 

But  he  was  plagued  by  a  small  number  of  overburdened  govern- 
ment lawyers.  More  important,  federal  attorneys  from  Bates  on 
down  never  pushed  confiscation  prosecutions  very  hard  because 
they  distrusted  proceedings  (known  as  in  rem  actions)  against 
property.  Bates  may  have  obstructed  confiscation  proceedings 
when  he  could.  Further,  during  most  of  the  war  the  great  part  of 
rebels'  property  remained  untouchable  in  portions  of  the  South 
still  unoccupied  by  Union  troops.  Property  confiscations  conflicted 
with  Presidential  pardons  and  amnesty,  with  the  uncertainty  sur- 
rounding the  legal  nature  of  the  war. 

President  Lincoln,  too,  objected  to  proceedings  in  rem  and  he 
hoped  that  a  reasonable  time  would  be  given  for  the  accused  to 
appear  in  court.  He  thought  that  the  bill's  provision  for  forfeiture 
of  property  forever  was  unconstitutional.  He  saw  it  as  being  in 
effect  an  attainder  whose  punishment  reached  beyond  the  life  of 
the  guilty  party.  And  bills  of  attainder  were  explicitly  forbidden  by 
the  Constitution.  Lincoln's  threat  to  veto  the  bill  forced  Congress 
to  pass  an  explanatory  joint  resolution  forbidding  any  forfeiture 
beyond  the  life  of  the  accused.  Lincoln  signed  the  bill  but  took  the 
peculiar  course  of  sending  his  prepared  veto  message  to  Congress 
to  become  a  part  of  the  record.47 


Very  little  property  was  ever  confiscated  as  a  result  of  the  Act.  It 
was  widely  regarded  as  an  anti-slavery  measure  because  of  its 
emancipation  provision  for  freeing  the  slaves  of  those  "engaged 
in  rebellion."  But  the  act  did  little  to  free  slaves.  Lincoln  did  much 
more  a  few  months  later  with  his  more  famous  Emancipation 
Proclamation.  Besides,  such  is  clearly  not  the  case.  The  courts 
were  the  enforcement  arm  of  the  Confiscation  Act  through 
actions  brought  by  the  Attorney  General  and  his  Marshals  and 
district  attorneys,  and  such  federal  officers  had  no  remaining 
jurisdiction  in  the  rebellious  South.  Bates  understood  that  the 
Attorney  General  operated  within  a  political  system.  He  was  a 
force  for  moderation.48 

Although  the  Emancipation  Clause  was  separate  from  the 
Confiscation  and  Treason  Clauses,  the  Act  prescribed  absolutely 
no  means  of  enforcement.  It  declared  "forever  free"  slaves  taking 
refuge  in  the  lines  of  the  army  from  "persons  ...  in  rebellion,"  but 
there  was  no  way  to  determine  who  the  owners  were  and  what 
their  loyalties  were.  Lincoln  claimed  that  no  slave  was  ever  freed 
by  the  Second  Confiscation  Act.  The  Emancipation  Proclamation 
involved  no  cumbersome  and  impractical  judicial  proceedings.  The 
army  became  the  means  of  enforcement.  Where  it  succeeded  in 
vanquishing  Confederates,  slaves  were  freed. 

Therefore,  as  Harold  Hyman  put  it,  "the  1861  and  1862 
Confiscation  Acts  specified  that  penalties  were  to  come  into  play 
only  after  federal  courts  brought  in  guilty  verdicts  in  individual  lit- 
igation. In  short,  Lincoln,  [Bates,  the  Cabinet]  and  Republican 
majority  in  Congress  did  not  tear  themselves  away  from 
Constitutional  and  criminal  law  guidelines  long  antedating  the 
Civil  War.  So  far  as  procedures  to  determine  accused  disloyalists' 
guilt  were  concerned,  whatever  the  novelty  of  the  subject  matter, 
except  temporarily  in  military  occupation  zones,  the  Congress 
held". . .  disloyalty  laws  were  to  be  enforced  by  national  courts.49 

Hyman  concluded,  "In  almost  all  respects  the  new  statutes  proved 
to  be  duds."50  And  Bates  concurred  with  Lincoln  that  they  were 
legal,  but  limited. 

Citizenship 

The  Civil  War  ultimately  produced  great  changes  in  the  status  of 
northern  African  Americans.  Some  of  the  more  important  gains  for 
civil  rights  during  the  war  were  made  on  the  national  level.  As 
early  as  August  1,  1861,  for  example,  the  State  Department 
ignored  Chief  Justice  Taney's  dictum  in  the  Dred  Scott  case  that  a 
Negro  could  not  be  an  American  citizen,  and  granted  a  passport  to 
an  African  American  named  Henry  Highland  Garnet.  The  passport 
explicitly  stated  that  Garnet  was  a  "citizen  of  the  United  States." 
In  1862  an  American  revenue  cutter  detained  a  vessel  in  the  coast- 
wise trade  because  the  captain  was  a  man  of  color.  Under  the  Dred 
Scott  decision,  blacks  were  not  citizens  and  hence  were  not  eligi- 
ble to  command  ships  flying  the  American  Flag.  Secretary  of  the 
Treasury  Salmon  P.  Chase  seized  this  opportunity  to  address  a  for- 
mal inquiry  regarding  citizenship  of  black  men  to  Attorney  General 
Edward  Bates.  Bates  replied  with  a  lengthy  statement  which  repu- 
diated the  principles  of  the  Dred  Scott  decision  and  affirmed  that 
every  free  person  born  in  the  United  States  was,  "at  the  moment 
of  birth,  prima  facie  a  citizen."51 


Thus,  rejection  of  a  second-class  legal  status  for  freedmen  in 
reconstructing  the  South  was  foreshadowed  by  the  quiet  action  of 
Lincoln's  administration  in  recognizing  the  citizenship  of  freeborn 
blacks.  This  was  a  deliberate  repudiation  of  the  Dred  Scott  dictum 
that  blacks  were  not  citizens  of  the  United  States  and  had  no 
rights  as  such  under  the  Constitution.  The  official  opinion  sup- 
porting this  position  came  in  November  1862  from  the  most 
conservative  member  of  Lincoln's  Cabinet,  Attorney  General 
Edward  Bates,  at  the  request  of  the  most  radical  one,  Secretary  of 
Treasury  Salmon  P.  Chase.  Although  the  opinion  did  not  deal  with 
the  freed  slave,  the  14th  Amendment  would  take  care  of  those 
emancipated  by  the  Emancipation  Proclamation  and  the  13th 
Amendment,  its  logic  was  inconsistent  with  the  legal  recognition 
of  any  class  of  residents  "intermediate  between  citizens  and 
aliens"  —  whether  freeborn  or  freedmen.  According  to  the 
Attorney  General,  citizenship  was  based  upon  place  of  birth,  and 
neither  color  nor  race  could  disqualify  a  person  from  citizenship 
under  the  Constitution  or  the  practice  of  nations.52  Thus,  Edward 
Bates,  in  an  opinion  by  the  Attorney  General,  breathtakingly  pro- 
claimed the  Dred  Scott  decision  to  be  illegal! 

How  to  deal  with  African  Americans  would  become  the  Attorney 
General's  challenge  in  several  opinions.  In  what  he  clearly  regard- 
ed as  an  opinion  ranking  with  that  of  habeas  corpus  for 
importance,  he  had  to  decide  whether  a  free-born  American  Negro 
was  a  "citizen"  in  the  light  of  those  laws  which  require  that  only 
citizens  could  engage  in  certain  coastal  shipping. 

The  resulting  opinion,  the  longest  Bates  ever  wrote,  is  a  landmark. 
The  Dred  Scott  case  had  held  that  a  Negro  was  not  a  citizen,  and 
so  helped  precipitate  the  Civil  War.  Bates  put  Scott  aside  as  unnec- 
essary dicta  and  refused  to  follow  it.  There  can  be  in  America,  he 
said,  no  intermediate  class  between  aliens  and  citizens;  one  must 
be  one  or  the  other.  England  may  have  "Denizens,"  occupants  of  a 
sort  of  a  legal  halfway  house;  but  we  do  not.53  After  an  irrelevant 
but  pious  reference  to  the  case  of  St.  Paul  in  his  declaration  that 
he  was  a  Roman  citizen,  cited  by  Bates  because  "its  authenticity  is 
unquestionable,"54  the  Attorney  General  concluded  that  citizen- 
ship is  a  matter  of  where  a  person  is  born  and  that  color  has 
nothing  at  all  to  do  with  it.  So  far  as  he  knew,  the  notion  that  citi- 
zenship was  derivative  of  color  was  a  new  doctrine,  and  "there  is 
not  a  single  nation  in  Christendom  which  does  not  regard  the 
new-found  idea  with  incredulity,  if  not  disgust."55 

The  struggle  in  determining  citizenship  for  free  blacks  ran  parallel 
to  its  antecedent:  emancipation  and  freedom. 

Emancipation 

The  situation  both  at  home  and  abroad  in  the  summer  and  fall  of 
1862  had  reached  a  critical  stage.  Lincoln,  the  supreme  politician 
and  party  manager,  realized  that  he  could  not  much  longer  preserve 
Republican  solidarity  indispensable  to  success  in  war,  without  tak- 
ing the  forward  step  of  emancipation.  When  the  President,  on  July 
22,  read  his  first  preliminary  proclamation  to  his  Cabinet,  only  two 
of  his  advisors  gave  it  their  wholehearted  assent.  The  septuagenar- 
ian Edward  Bates,  the  most  conservative  and  "fossilized"  of  them 
all,  the  Virginia-born  jurist  who  for  a  lifetime  had  held,  for  the  most 
part,  the  opinions  of  his  native  state  on  the  Negro,  expressed 


Number  1876 


approval.  Not  surprisingly,  he  particularly  liked  Lincoln's  recom- 
mendation for  deportation  of  the  ex-slaves.  "He  dreaded  any  step 
which  should  be  taken  to  bring  about  social  equality  between  the 
two  races,"  wrote  Secretary  of  the  Navy  Gideon  Welles  in  his  diary. 
"The  effect,"  he  said,  "would  be  to  degrade  the  whites  without  ele- 
vating the  blacks.  Demoralization,  vice  and  misery  would  follow."56 
Secretary  of  War  Stanton  was  the  other  Cabinet  member  who 
showed  no  hesitation  in  support  of  the  proclamation. 

An  incisive  quality  to  Bates'  mind  is  reflected  in  some  of  these 
matters.  For  example,  the  preliminary  Emancipation  Proclamation 
of  September  1862  is  distinctly  vague  in  its  legal  sources;  the  final 
Proclamation  of  January  1,  1863,  rests  clearly  on  the  war  power. 
This  change  is  apparently  the  consequence  of  Bates'  counsel  to 
the  President.57 

True,  this  unreserved  support  for  Lincoln's  Emancipation 
Proclamation  was  linked  to  his  hope  that  Lincoln  was  more  likely 
than  Congress  to  provide  for  colonization  of  freed  slaves.58  Bates 
always  opposed  policies  which  might  lead  to  Negro  equality  and 
particularly  disliked  the  employment  of  African  Americans  as  sol- 
diers. But  despite  his  prejudices,  the  Attorney  General  also 
delivered  an  opinion  to  the  President  which  suggested  that  African 
American  soldiers  merited  equal  pay  with  whites.59  For  a  time 
Lincoln  ignored  the  opinion. 

Bates  was  a  firm,  but  not  a  blood-thirsty  man,  and  his  tempera- 
ment proved  him  a  valuable  counselor  in  the  Fort  Pillow  matter.  In 
May  1864,  when  the  administration  learned  of  the  Fort  Pillow  mas- 
sacre, the  Attorney  General  reminded  the  President  of  his  earlier 
warning  of  "the  great  probability  of  such  horrid  results."60 
Confederate  troops  massacred  captured  Union  Negro  soldiers  at 
Fort  Pillow  provoking  intense  and  understandable  demands  in  the 
North  for  retaliation.  Clearly  the  door  was  opening  for  wholesale 
slaughter  of  prisoners,  and  the  President  sought  legal  advice  from 
his  Attorney  General.  Bates  had  opposed  the  use  of  Negro  troops 
in  the  first  place  in  part  because  he  feared  just  such  results.  Yet 
he  had  cheerfully  acquiesced  in  a  contrary  decision.  In  these  cir- 
cumstances, he  told  the  President: 

Every  belligerent  must  and  will  choose  for  himself  what  soldiers 
he  will  employ,  and  having  chosen,  it  is  not  a  debatable  question 
whether  he  shall  protect,  and,  if  need  be,  avenge  them.  It  is  a 
simple  duty,  the  failure  to  perform  which  would  be  a  crime  and  a 
national  dishonor. 6I 

As  a  practical  course,  he  advised  no  general  retaliation  by  way  of 
promiscuous  shooting  of  Confederate  prisoners;  rather  he  recom- 
mended that  from  the  point  of  the  massacre  onward,  any  enemies 
captured  who  had  individually  been  at  Fort  Pillow  should  them- 
selves be  executed. 

By  July  1,  1864,  Lincoln's  private  secretary,  John  Hay,  noted  "that 
the  President  has  sloughed  off  the  idea  of  colonization."62  Some 
argue  that  the  President  was  never  sincere  in  his  efforts  for  colo- 
nization and  used  it  politically  to  soothe  white  fears  of  possible 
African-American  migration  into  the  North  after  Emancipation;  yet 
he  said  nothing  about  it  publicly  after  the  issuance  of  the 
Emancipation  Proclamation  on  January  1,  1863.  One  thing  is  cer- 


tain: when  Lincoln  accepted  freedmen  as  soldiers  on  January  1, 
1863,  he  guaranteed  a  biracial  future  for  the  country  because  no 
President  could  ask  a  man  to  fight  for  his  country  and  then  tell 
him  it  was  no  longer  his  country.  Lincoln  had  definitely  "sloughed 
off  the  idea  by  the  time  the  Emancipation  Proclamation  became 
effective.  And  Bates  had,  wittingly  or  unwittingly,  helped  Lincoln 
on  to  that  "great  consummation." 

The  Missouri  Quagmire:  A  Forest  of  Trees 

The  State  of  Missouri  was  the  scene  of  widespread  popular  revolt, 
guerrilla  violence,  and  military  campaigns  from  the  beginning  of 
the  war  to  its  end.  The  complex  situation  in  Missouri,  Bates'  home 
state,  held  enormous  strategic  importance  during  the  Civil  War 
because  of  its  centrality  to  the  Ohio,  Mississippi,  and  Missouri  River 
network.  Lincoln's  handling  of  Missouri  shows  the  self-taught 
President  learning  from  his  mistakes  and  finally  acting  decisively 
when  comprehending  the  entire  political  and  military  situation. 

One  example  illustrates  the  continued  collaboration  between  the 
president  and  his  Attorney  General.  Both  worked  together  to  soft- 
en military  rule.  The  Reverend  Samuel  McPheeters,  pastor  of  the 
Pine  Street  Presbyterian  Church  in  St.  Louis,  was  an  old  family 
friend  of  Bates  who  had  committed  no  provable  disloyal  act,  but  on 
the  other  hand,  refused  to  proclaim  his  loyalty.  After  an  interview 
with  the  minister,  the  President  was  convinced  that  McPheeters 
was,  at  heart,  a  rebel  sympathizer,  but  so  long  as  he  committed  no 
overt  act,  Lincoln  did  not  want  him  punished  "upon  the  suspicion 
of  his  secret  sympathies."  The  military  first  ordered  him  out  of  St. 
Louis,  and  then,  when  this  order  was  nullified  by  the  President  at 
Bates'  instance,  ordered  him  out  of  his  church.  This,  too,  after 
considerable  time,  was  nullified.  Bates,  writing  the  minister  "with 
the  express  permission  of  the  President,"  told  him  to  resume  his 
preaching.  Unfortunately,  after  taking  the  high  ground,  the 
President  made  the  mistake  of  leaving  the  final  decision  to 
General  Samuel  Curtis.  Hearing  no  further  complaint,  Lincoln  sup- 
posed that  his  wishes  had  been  carried  out  —  only  to  learn  nearly 
a  year  later  that  Curtis  had  prohibited  McPheeters  from  preaching 
in  his  own  church  for  "unmistakable  evidence  of  sympathy  with 
the  rebellion."  Exasperated,  the  President  repudiated  the  military 
order,  making  his  position  explicit:  "I  have  never  interfered,  nor 
thought  of  interfering  as  to  who  shall  or  shall  not  preach  in  any 
church;  nor  have  I  knowingly  or  believingly,  tolerated  anyone  else 
to  so  interfere  by  my  authority."  Lincoln  warned  General  Curtis 
"that  the  U.S.  Government  must  not  ...  undertake  to  run  the 
churches"  and  ordered  him  to  "let  the  churches,  as  such  take  care 
of  themselves."63  Both  Lincoln  and  Bates  understood  and  support- 
ed free  speech. 

Similarly,  Lincoln  approached  political  factions  with  a  broader 
view.  At  Bates'  urging,  he  replaced  General  Curtis,  who  was  too 
partial  to  the  Radicals,  and  reinstated  General  John  Schofield, 
offering  the  new  commander  some  hedgehog  wisdom  and  a  simple 
test  for  success:  "If  both  factions,  or  neither  shall  abuse  you,  you 
will  probably  be  about  right.  Beware  of  being  assailed  by  one,  and 
praised  by  the  other."64  As  David  Donald  said,  "By  this  test, 
Lincoln  himself  was  an  enormous  success."65 

The  Missouri  Radicals  came  to  Washington  to  complain  about 


Schofield's  appointment.  Informing  the  Radicals  that  he  under- 
stood the  causes  of  the  chaos  in  Missouri  as  well  as  they  did, 
Lincoln  observed  that  in  time  of  war  "blood  grows  hot,  and  blood  is 
spilled  ...  Confidence  dies  and  universal  suspicion  reigns.  Each 
man  feels  an  impulse  to  kill  his  neighbor,  lest  he  be  first  killed  by 
him.  Revenge  and  retaliation  follow  ....  But  this  is  not  all.  Every 
foul  bird  comes  abroad,  and  every  dirty  reptile  rises  up.  These  add 
crime  to  confusion."66 

The  circumstances  required  harsh  measures  to  preserve  order, 
and  General  Schofield  had  effectively  carried  out  those  measures. 
Bristling,  the  President  bluntly  declined  to  remove  Schofield  and 
stoutly  announced:  "I  ...  shall  do  what  seems  to  be  my  duty  ....  It 
is  my  duty  to  hear  all;  but  at  last  I  must  . . .  judge  what  to  do,  and 
what  to  forebear."67  The  Radicals  went  home  as  permanent  ene- 
mies. Lincoln  no  longer  believed  that  he  could  solve  the  Missouri 
question  to  anyone's  satisfaction,  including  his  own.  He  had,  he 
told  Bates,  "no  friends  in  Missouri."68 

Notwithstanding  Lincoln's  actions,  Bates  came  to  believe  that 
Lincoln,  while  an  admirable  and  conservative  man,  was  too  prone 
to  compromise  with  the  Radical  Republicans.  He  opposed  military 
rule  as  a  replacement  for  civil  rule,  notably  in  a  direct  confronta- 
tion with  General  Benjamin  Butler  over  the  military  government  of 
Norfolk.  Bates  strongly  supported  loyalist  Governor  Pierpont  of 
Virginia,  so  strongly  that  Butler  bitterly  complained  to  the 
President.  It  became  necessary  for  Lincoln  politely  to  tell  Butler  to 
take  another  tone.  He  wrote  the  General  that  "the  Attorney 
General  only  needs  to  be  known  to  be  relieved  from  all  questions 
as  to  loyalty  and  thorough  devotion  to  the  national  cause."69 

Compassion 

The  complex  relationship  between  the  President  and  Attorney 
General  also  embraced  the  issue  of  mercy.  Bates  and  the 
President  collaborated  often  on  the  matter  of  pardons.  While 
Bates  firmly  believed  that,  for  political  reasons,  the  President 
must  not  pardon  the  convicted  slave  trader  Nathaniel  Gordon, 
who  was  eventually  hanged,  he  and  the  President  frequently 
found  reason  to  avoid  death  penalties.  Lincoln,  in  deference  to 
his  own  leniency  in  this  regard,  sometimes  joked  about  his 
"chicken-hearted"  Attorney  General.70 

Resignation 

Bates'  influence  was  waning,  but  his  legal  research  and  support 
were  crucial.  Yet  age  was  catching  up  with  him.  Lincoln's  private 
secretaries,  John  Nicolay  and  John  Hay  wrote: 

Before  the  end  of  1864,  Mr.  Bates  "grew  weary,  not  only  of  the 
labors  of  his  official  position,  but  also  of  the  rapid  progress  of  the 
revolution  of  which  he  had  been  one  of  the  earliest  advocates. 
Before  the  war  he  was  the  most  eminent  of  all  those  Whig  lawyers 
in  the  South  who,  while  standing  by  all  the  guarantees  of  the 
Constitution,  still  oppose  the  aggressions  of  the  slave  power .... 

Although  oddly  devoted  to  the  cause  of  freedom  and  emancipa- 
tion, he  was  wedded  by  constitutional  temperament  and  lifelong 
habit  to  the  strictest  rules  of  law  and  precedent.  Every  deviation 


from  tradition  pained  him  inexpressively.  The  natural  and 
unavoidable  triumph  of  the  radical  party  in  St.  Louis  politics, 
and  to  a  certain  extent  to  those  of  the  nation,  seemed  to  him  the 
herald  of  the  trump  of  doom.  He  grew  weary  of  it  all  and 
expressed  to  the  President  his  desire  for  retirement.  If  he  had  not 
himself  wished  to  resign,  the  President  would  probably  not  have 
suggested  it. n 

On  November  22,  1864,  Bates  confided  in  his  diary:  "1  shall 
resign  —  to  take  effect  at  the  end  of  this  month.  As  the  time 
shortens,  I  feel  a  sensible  relief,  as  the  lifting  of  a  burden. " 

But,  his  political  ambition  remained.  His  diary  entry  for  November 
22  reveals  an  undimmed,  unrequited  hope  for  higher  office.  "This 
morning,  Mr.  Newton  told  me  that  he  had  had  a  free  conversation 
with  the  President,  who  if  not  overborne  by  others  would  gladly, 
make  me  Ch.[ief]  J[ustice]  —  That  Chase  was  turning  every 
stone  to  get  it,  and  several  others  were  urged  from  different  quar- 
ters."72 In  the  end,  Chase  —  not  Bates  —  got  the  post. 

Bates'  letter  of  resignation  to  President  Lincoln  on  November  24 
displayed  no  distress  and  resentment  over  what  the  Attorney 
General  conceived  to  be  unconstitutional  procedures  over  civil  lib- 
erties and  the  military  superseding  the  civilian  authorities. 

Heretofore,  it  has  not  been  compatible  with  my  ideas  of  duty  to 
the  public  and  fidelity  to  you  to  leave  my  post  of  service  for  any 
private  considerations,  however  urgent.  Then  the  fate  of  the 
nation  hung  in  doubt  and  gloom;  even  your  own  fate  has  identi- 
fied with  the  nation,  was  a  source  of  much  anxiety.  Now,  on  the 
contrary,  the  affairs  of  the  Government  display  a  brighter  aspect; 
and  to  you,  as  head  and  leader  of  the  Government,  all  the  honor 
and  good  fortune  that  we  hope  for  has  come.  And  it  seems  to  me 
under  these  altered  circumstances  that  the  time  has  come  that  I 
may  without  dereliction  of  duty,  ask  leave  to  retire  to  private  life. 

In  tendering  the  resignation  of  my  office  of  Attorney-General  of 
the  United  States  (which  I  now  do)  I  gladly  seize  the  occasion  to 
repeat  the  expression  of  my  gratitude,  not  only  for  your  good  opin- 
ion which  lead  to  my  appointment,  but  also  for  your  uniform  and 
unvarying  courtesy  and  kindness  during  the  whole  time  in  which 
we  have  been  associated  in  the  public  service.  The  memory  of  that 
kindness  and  personal  favor  I  shall  bear  with  me  into  private  life, 
and  hope  to  retain  it  in  my  heart  as  long  as  I  live. 73 

Bates'  diary  entry  for  November  30th  makes  clear  that: 

I  resign  my  office  ofAtty.  Genl.  f  of  the  J  U.S.  to  take  effect 
November  30, 1864,  having  served  just  3  years  and  3/4.  Some 
months  before  [,]  I  made  known  to  the  President  my  wish  to 
retire  as  soon  as  he  should  be  reelected  and  thus,  out  of  doubt 
and  danger,  endorsed  by  the  nation.  I  remained  about  the  office 
for  two  days  longer  —  closing  up  my  private  affairs  and  in  pleas- 
ant intercourse  with  the  subordinates  —  all  of  whom  seem  to 
regret  my  departure,  as  all  of  them  have  done  their  best  to  oblige 
me.  I  part  with  them  all  with  regret,  and  in  great  kindness.74 

On  December  2,  Bates  met  with  the  President  for  his  "leave-tak- 
ing." He  recalled  that  "the  President's  manner  was  affable  and 


kind.  At  parting,  he  took  me  aside  and  said  he  would  write  to  me 
soon  at  St.  Louis."75  Yet  three  weeks  later,  Bates  had  not  yet  heard 
from  Lincoln. 

On  February  25,  1863,  Bates  noted  in  his  diary  that  Mr.  Newton 
"took  me  aside  to  say  he  must  have  a  talk  with  me,  but  not  now  — 
saying  only  that  he  just  had  a  long  private  talk  with  the  P. [resi- 
dent] partly  about  me  —  That  the  P.[resident]  assured  him  that 
he  had  full  and  unabated  confidence  in  Me."76  Still,  in  the  end 
Lincoln  retained  a  high  regard  for  his  long-time  Attorney  General. 

Photographs  and  prints  of  Bates  show  him  as  short  and  stocky, 
"solid  and  dull,"  as  he  said  of  his  Pastor's  sermon  in  St.  Louis. 
When  Francis  B.  Carpenter  was  at  work  on  his  painting  of  the 
Cabinet  group,  The  First  Reading  of  the  Emancipation  Proclamation 
Before  the  Cabinet,  Bates  told  the  artist  that  genius  and  talent  are 
rarely  found  combined  in  one  individual.  He  defined  them  as  fol- 
lows: "genius  conceives;  talent  executes."  Continuing,  he  said: 
"Mr.  Lincoln  comes  very  near  being  a  perfect  man,  according  to  my 
ideal  of  manhood  . .  .."77  Most  have  seen  fit  to  adopt  the  appraisal  of 
Lincoln  made  by  his  Attorney  General  rather  than  the  less  favorable 
opinion  of  most  of  Bates'  colleagues  in  the  Cabinet.  "Solid  and 
dull"  Bates  may  have  been;  but  it  was  this  solid,  dull  man  who 
came  the  nearest  to  history's  verdict  about  Abraham  Lincoln,  and  in 
many  ways,  helped,  however  ploddingly,  to  assure  it. 

On  April  15,  Bates  learned  of  the  death  of  President  Lincoln 
and  wrote: 

I  shall  abstain  from  all  ostentacious  [sic  I  displfajy  of  exuberant 
emotion,  for  besides  a  deep  sense  of  the  calamity  which  the 
nation  has  sustained,  my  private  feelings  are  deeply  moved  by  the 
sudden  murder  of  my  chief  with  and  under  whom  I  have  served 
the  country,  through  many  difficult  and  trying  scenes,  and 
always  with  mutual  sentiments  of  respect  and  friendship. 

I  mourn  his  fall,  both  for  the  country  and  for  myself 78 

On  January  6, 1865,  a  Radical  constitutional  convention  assembled 
in  St.  Louis  and  drew  up  a  new  state  Constitution  for  Missouri.  It 
also  passed  an  ordinance  emancipating  the  slaves  in  an  ouster 
ordinance,  the  intention  of  which  was  to  place  the  state  judiciary 
in  the  hands  of  the  Radicals.  Bates  fought  the  radicals  by  publish- 
ing a  series  of  newspaper  articles  in  which  he  pleaded  for  a 
government  of  law  instead  of  a  government  of  force.  This  struggle 
against  the  Missouri  radicals  proved  his  last  great  political  con- 
test. A  few  months  after  his  return  to  Missouri  his  health  began  to 
break.  It  steadily  declined  until  his  death  on  March  25,  1869.  The 
one-time  lawyer,  politician  and  former  Attorney  General  had  died 
battling  extremists  in  his  adopted  state,  just  as  his  hedgehog  men- 
tor fought  extremists  on  his  road  to  the  presidency.  If  Bates  was  a 
lesser  hedgehog  than  Lincoln,  neither  of  them  was  a  mere  fox. 
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